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1. On June 4, 1996, the Commission adopted a Notice of Proposed Rulemaking

("Notice”) to implement Section 276 of the Communications Act of 1934, as amended by the
Telecommunications Act of 1996 (1996 Act").> In this Report and Order, the Commission adopts new

1 Implementation of the Pay Telephone Reclassfication and Compensation Provisons of the
Telecommunications Act of 1996, CC Docket No. 96-128, Notice of Proposed Rulemaking, 11 FCC

Rcd 6716 (1996) ("Notice"). The complete text of Section 276 is attached as Appendix A.
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rules and policies governing the payphone indudtry that: (1) establish aplan to ensure fair compensation
for "eachand every completedintrastateand interstate cal using[a] payphone];]" (2) discontinue intrastate
and interdtate carrier access charge payphone service dements and payments and intrastate and interstate
payphone subsidies from basic exchange sarvices;® (3) prescribe nongtructura safeguards for Bell
Operating Company ("BOC") payphones;* (4) permit the BOCs to negotiate with payphone location
providers on the interLATA carrier presubscribed to their payphones;® (5) permit dl payphone sarvice
providersto negotiate withlocationprovidersonthe intraL ATA carrier presubscribedto their payphones;®
and (6) adopt guiddinesfor use by the statesin establishing public interest payphonesto be located "where
there would otherwise not be a payphone[ ]’

2. The Tdecommunications Act of 1996 fundamentaly changestd ecommunicaions
regulation. The 1996 Act erects a "pro-competitive deregulatory nationa framework designed to
accelerate rapid private sector deployment of advanced telecommunications and informationtechnologies
and savices to dl Americans by opening dl tdecommunications markets to competition.” In this
proceeding we advance the twin goas of Section 276 the Act of "promot[ing] competition among
payphone service providers and promot[ing] the widespread deployment of payphone services to the
benefit of the general public...”® To this end, we seek to diminate those regulatory congtraintsthat inhibit
the ability bothto enter and exit the payphone marketplace, and to compete for the right to provide services
to customers through payphones. At the same time, we recognize that a transitionperiod is necessary to
diminate the effects of some long-standing barriersto full competition in the payphone market. For this
reason, wewill continue for alimited time to regulate certain aspects of the payphone market, but only until
such time as the market evolves to erase these sources of market distortions.

3. Congress has directed us to take certain actions to effectuate its gods in the
payphone area induding the removal of subsidy schemes, providing for nondiscriminatory access to
bottleneck facilities, ensuring fair compensation for al calls from payphones, and alowing al competitors
equa opportunity to compete for essential agpects of the payphone business. In generd, we believe that
vigorous and unfettered competitionisthe best way of achieving Congress dual objectives. Unfortunately,
various barriers -- regulatory, structural, economic, and technologica -- stand in the way of having afuly
competitive market providing payphone services. For example, the lack of an effective per-call tracking
mechanism is atechnologicd barrier that prevents market forcesfrom readily achieving Congress god of
ensuring far compensation to payphone services providers ("PSPS'). Regulatory regtrictions on the
placement of payphones, and exidting subsidies from other telecommunication servicesavailable to certain

2 47U.S.C.§276(b)(1)(A).

3 47U.S.C.§276(b)(1)(B).

4 47U.SC.§276(b)(1)(C).

5 47U.5.C. §276(b)(1)(D).

6 47U.S.C. §276(b)(1)(E).

7 47U.SC.§276(b)(2).

8 S Conf. Rep. No. 104-230, 104th Cong., 2d Sess. 1 (1996).
9 47U.S.C. §276(b)(1).
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competitors but not others are dso examples of regulatory inefficiencies affecting competition and the
widespread deployment of payphones.

4, In this Report and Order, we take the critica steps necessary to remove these
barriers. Some barriers are removed right away. For example, we establishanimmediate plan to ensure
that PSPsrecalve far compensation, especiadly for those cdls for which PSPs have not been compensated
inthe past. We also order that subsidiesfrombas ¢ tdecommunications services paid to some carriersfor
providing payphone services be terminated as soonasit is practicable. We condition the competitive entry
of these carriersinto the nonregul ated activity of providing payphone servicesonther termination of these
subsidies. Smilarly, wedlow the BOCsto negotiate with the payphonelocation providersin sdlecting and
contracting withthe telecommunications carriersthat provideinterLATA servicefromther payphones, but
only after they have put in place nonstructural safeguards necessary to protect againgt a BOC from
unlawfully subsdizing its payphone operations from its local exchange services or otherwise engaging in
anti-competitive behavior.

5. Removing other types of barriers to full competition will take more time. For
example, the ability to track toll-free cdls has not been developed fully. Until that functiondity isavailable,
aswe have specified in this Report and Order, our plan for ensuring fair compensationwill be a proxy that
closaly resembles the behavior of the marketplace as demonstrated by the record of this proceeding. To
the extent that they exist, removing entry and exit restrictions placed upon the provisioning of payphone
services will also take time because it requires action by the states. During the interim period before
subsidies for LEC payphones are terminated and per-call compensation becomes effective, the states
should examine and remove those regulaions that affect the ability of PSPs to fredy enter and exit this
business.

6. Althoughwe embark in this Report and Order onanew deregulatory structurefor
the payphone industry, wetake anumber of steps to facilitate use of payphones by consumers. Firgt, we
require that each payphone clearly indicate the locd coin rate within the informationd placard on each
payphone. Pursuant to existing requirements,’° this placard must provide information on the operator
serviceprovider presubscribedto the payphone and the address of the Commission, towhichthe consumer
may direct complaints regarding operator services. Second, we require that each payphone provide
access, free of charge to the cdler, to emergency cdling, tdecommunications relay service cdlsfor the
hearing disabled, and didtone generdly.

7. | naddition, payphonesunquestionably serve critica public interestsinhedth, safety
and wdfare. It is possible, however, that reliance on the market may fal to provide adequatdly for
payphonesin locations serving important public needs, because some payphones providing these benefits
may not be economicaly self-supporting. For example, payphones in neighborhoods with low residentia
phone penetration, or dong deserted stretches of highway, can be essentia for public safety but fal to be
revenue-generating for various reasons, including lack of sufficient traffic, damage from extreme weether
conditions, or high maintenance costs. For these reasons, we establish criteria by which the states may
maintain and fund public interest payphones in locations serving hedth, safety, and welfare gods, where
they would not otherwise exist as a result of the operation of the market. Public interest payphones will
aso further our policies onemergency access'! and telecommunications rlay sarvice cdls for the hearing

1047 CFR § 64.703.

11 Revision of the Commisson's Rules to Ensure Compatibility with Enhanced 911 Emergency
Caling Systems, CC Docket No. 94-102, Notice of Proposed Rulemaking, 9 Fcc Red 6170 (1994)
("911 Notice).
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disabled.> But while we grant the states broad discretion in administering and funding public interest
payphone programs, we aso require that they do so in amanner which does not upset the competitive
balance of the payphone market (i.e., competitively neutrd), and that farly and equitably compensates
those entities providing public interest payphones.

8. Our ultimate god is to have acompetitive payphone industry that meetsthe needs
of the public by awide deployment of payphones. Inour view, we can best facilitate thisby putting in place
rules and regulaions that provide incentives to al the players in the industry to eiminate, as soon as
possible, al of the market distorting factors that exist today.

[I. BACKGROUND

0. Asthe Commission discussed in the Notice, payphone services have historically
beenregulated by the states and the Commission.®* To date, the states have regul ated payphones as part
of the LEC's network-based service. Some states have also imposed regulation on the operator service
rates charged at payphones maintained by non-L EC, independent payphone providers. The Commission
has focused on payphones primarily in the context of our regulation of carriers that provide operator-
asssted long-distance service, known as operator service providers ("OSPs"), and in particular, our
implementationof the Telephone Operator Consumer Services Improvement Act ("TOCSIA").2* Among
other things, TOCSIA directed the Commission to determine whether independent payphone providers
should receive compensation for originating interstate calls to non-presubscribed OSPs from their
payphones.® The Commission's consideration of compensation issues under TOCSIA led to the creation
of a compensation mechanism that is an antecedent to the one adopted in the instant proceeding.®

12 Teecommunications Relay Services and the Americans with Disabilities Act, CC Docket No.
90-571, Memorandum Opinion and Order, 10 FCC Rcd 10927 (Com. Car. Bur. 1995).

13 For abrief history of the payphone industry, see Notice at paras. 2-12.
14 pub. L. No. 101-435, 104 Stat. 986 (1990) (codified at 47 U.S.C. § 226).
15 47U.sC. §226(e)(2).

16 policies and Rules Concerni ng Operator Service Access and Pay Telephone Compensation, Report and
Order and Further Notice of Proposed Rulemaking, 6 FCC Rcd 4736 (1991) ("First Report and Order"); Order on
Reconsideration, 7 FCC Rcd 4355 (1992) (' Subscriber 800 Reconsideration Order"); Second Report and Order, 7 FCC
Rcd 3251, 3252-53 (1992) ("Second Report and Order"); Order on Reconsideration, 8 FCC Red 7151 (1993)
("Reconsideration Order"); remanded for further proceedings, Florida Public Telecommunications Association v.

ECC, 54 F.3d 857, 860 (D.C.Cir. 1995) ("Elorida Payphone"); Memorandum Opinion and Order on Further
Reconsideration and Second Further Notice of Proposed Rulemaking, 10 FCC Red 11457 (1995)(" Second Further
Notice"). Because the compensation issues raised in the Second Further Notice have been subsumed into this
proceeding, we terminate that proceeding. See para. 374, below.
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Currently, there are gpproximately 1.5 million incumbent local exchange carrier ("LEC") payphonest’ and
approximately 350,000 competitively provided payphones.'®

10. Asstatedinthe Notice, Section276(b)(1)(A) directsthe Commissonto establish
a compensation plan to ensure "that al payphone service providers are fairly compensated for each and
every completed intrastate and interstate cdl" fromtheir payphones.t® Section 276(b)(1)(B) mandatesthat
the Commission"discontinue the intrastate and interstate carrier access charge payphone service dements
and payments ... and dl intrastate and interstate subsidies from basic exchange and exchange access
revenues."® Inaddition, Section276(b)(1)(D) directsthe Commissionto consider whether BOCsshould
be granted certain rightsalready avallable to dl other PSPsto participateinthelocation provider's selection
of presubscribed interLATA carrier, while Section 276(b)(1)gE) grants certain rights to al PSPs to
participate in the sdlection of presubscribed intraL ATA carriers® Together withthe other subsections of
Section 276, these three provisons help to establish regulatory parity for dl PSPs, whether independent
payphone providers or incumbent L ECs (both independents L ECs and BOCs).

1. ISSUES
THE PAYPHONE MARKETPLACE

11.  According to the record inthis proceeding, the payphone industry hasthe potentia
to be very competitive? Entry into the payphone business appearsto be easy. The ability to purchase
apayphone, secure alocation contract, obtain a payphone line from the LEC, and maintain the payphone
are, together, the minimd technica requirements to enter into the payphone business® In addition,
payphone lines are part of the tariffed offerings of loca exchange carriers and, in some jurisdictions, only

17 Statistics of Communications Common Carriers, 1994/1995 edition, Common Carrier Bureau, FCC at 159,
Table 2.10 (1995) ("Common Carrier Statistics™).

18 Noticeat para. 6, n.22.

19 47uscC.s 276(b)(1)(A). The provision exempts from compensation emergency calls and

telecommunications relay service ("TRS") callsfor hearing disabled individuals. 1d.

2 47U.SC. §276(b)(1)(B).

2L 47U.sC. 88 276(b)(1)(B) & (E).

22 In response to the Notice, the Commission received 87 initid comments and 47 replies.
Appendix B ligs the parties filing comments and the abbreviated names this Order usesto refer to
them. Similarly, Appendix C ligs replies.

2 Anindustry's compstitive structure is generdly determined by five factors. Theseare: (1) leve
of rivary between exigting firms; (2) potentia new entrants; (3) bargaining power of suppliers; (4)
bargaining power of buyers, and (5) availability of subgtitutes. See generdly M. Porter, Competitive
Advantage and Competitive Strategy.

2 According to the RBOCs, there are over 15,000 PSPs. Ex Parte L etter of Ben Almond,
Executive Director of Federal Regulatory, to William Caton, Secretary, FCC (August 15, 1996).
APCC has stated that fewer than 25 independent payphone providers have more than 1500
payphones. Ex Parte letter from Albert Kramer, Counsdl, APCC, to William Caton, Secretary, FCC
(September 6, 1996).
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asmple businesslineisrequiredtothe payphone service. Ascontractscome up for renewal, or aslocation
providers find it economical to put innew payphones, PSPs and interexchange carriers ("IXCs') routindy
make themselves avail able to negotiate new agreements among themsalves and the location provider.

12. A payphone can beremoved and used a ancther location, which facilitates entry
and exit. If aPSP can easlly redeploy its assats, it will be more willing to place a payphone in response
to asmal increase in price, because the risk of such placement islower.?® In addition, there appear to be
no significant scale or scope economies or network externdities that would impede entry of new firms.
As aresult, barriers to entry appear to be verylow.?’ Infact alarge number of firms, both largeand small,
have entered the industry sinceit wasinitidly opened to competitionin 1984, and those firms have provided
competition in at least some segments of the payphone market.?8

13.  The competition we observe today, however, has been Sgnificantly distorted by
government regulation of prices, regulatory barriersto entry and exit, aswel asby sgnificant subsidiesfrom
other tdlecommunications services. Regulated prices prevent the market from operating efficiently to
deploy payphone fadilities. Moreover, some states currently prohibit the provision of payphone service
by any entity other than the incumbent LEC. Removing these types of entry and exit restrictions is a
necessary step toward alowing competitive forces to guide both the deployment of payphones and the
setting of prices for payphone services®®

14. Evenafter suchregulatory barriersare removed, there are three structural reasons
why, at leadt initidly, the full benefits of competition may not be redized by al segments of the payphone
market. Firgt, independent PSPs currently rely on L ECsfor basic payphone services. LEC participation
both in providing payphones to the public and aso providing the underlying tariffed payphone services to
independent PSPs may give LECs the incentive and the potentid ability to unfairly act to the detriment of
their PSP competitorsand to act inother anti-competitive ways against PSPs.  However, by implementing
safeguards, we intend to ensure that LECs cooperate fully in the provision of any necessary payphone

% See Department of Justice and Federd Trade Commission Horizontal Merger Guidelines, 4
Trade Reg. Rep. (CCH) 13, 104 at para. 1.3 (1992) (1992 Merger Guiddines') ("A firm viewed asa
[market] participant if, in response to a smdl but sgnificant and nontrangitory price increasg, it likely
would enter rapidly into production or sde of amarket product in the market's area, without incurring
ggnificant sunk cods of entry and exit.").

% ]d. at para. 33.

2T The ability to enter and exit easily is generally thought to be evidence of a competitive industry. See

Baumol, Panzar, and Willig, Contestible Market Theory at 466.

2 Therecord indicates that the average BOC payphone originates about 500 calls per month
while the average independent payphone originates about 700 cals per month. APCC Commentsat 5.
This suggedts that independent PSPs have entered markets in which there is higher than average
payphone traffic.

2 Seepara 49, bdow. For example, there are large variations in the number of independent
payphone providersin the various gates. In BellSouth's nine-gtate region, there are the following
number of certifications. Alabama 110; FHorida 1016; Georgia 505; Kentucky 293; Louisana 243;
Mississippi 107; North Carolina 491; South Carolina 1102; Tennessee 387. Ex Parte L etter of Ben
Almond, Executive Director of Federd Regulatory, BellSouth, to William Caton, Secretary, FCC
(August 15, 1996).
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services and do not otherwise restrain competition, as long as LECs remain the monopoly providers of
these services™

15.  Second, there are certain locations where, because of the size of the location or
the caller'slack of imeto identify potentia substitute payphones, no "off premises’ payphone servesasan
adequate substitutefor an "on premises’ payphone. In such locations, the location provider can contract
exdusvey withone PSP to establishthat PSP as the monopoly provider of payphone service. Absent any
regulation, this could alowthe PSPto charge supra-competitive prices. Thelocation provider would share
in the resulting "locationd rents' through commissions paid by the PSPs. To the extent that market forces
cannot ensure competitive prices at suchlocations, continued regulation may be necessary.®! Payphones
in many locations are likely to face asufficient level of competition from payphones a nearby locationsto
ensurethat pricesare at the compstitive level. Asaresult, we beieve that payphonesat suchlocations are
unlikely to need additiond scrutiny.

16.  Third,for competitive marketsto work properly, it isessentia that consumershave
full information concerning the choices available to them. Information on prices for payphone serviceis of
primary importance.® Theingtant Report and Order concerns two different typesof consumerswho need
to beinformed of the chargesthey will face: (1) consumerswho chooseto use apayphonefor locd, 0+,
or access code calls,* and (2) consumers who contract with an IXC for the ability to receive subscriber
800 calls*® Although we have no evidenceinthe record that the current disclosure of loca coin rates are
inadequate, our past experience requires us to ensure that such disclosures, including, a a minimum, the
posting of the local coinrate, are effective incommunicating necessary cost informationto consumers. We

30 See generdly Section C, below.
31 Seepara. 51, below.

% Seeeq., Billed Party Preference for InterLATA 0+ Calls, CC Docket No. 92-77, Second
Further Notice of Proposed Rulemaking, 11 FCC Rcd 7274 (1996) ("OSP Reform’*). Inthe OSP
Reform proceeding, we have proposed rules to ensure that operator service providers ("OSPs') inform
consumers of their price, or if their price will be higher than that charged by the largest OSPs. While
OSP Reform is separate from the ingtant proceeding, the OSP rules we ultimately adopt will benefit
those who make cdls from payphones.

33 A 0+ call occurs when the caller didls 0" plusthe called telephone number. 0+ callsinclude credit card,

collect, and third number billing calls. Second Report and Order, 7 FCC Red at 3251, n.4. O- call transfer serviceisa
service offered by LECs to OSPs under which LECstransfer a 0- call (when acaller dials only the digit "0" and then
waits for operator intervention) to the OSP requested by the calling party. Id. at 3255, n.44.

3 The Second Report and Order defines an "access code" as a " sequence of numbers that, when
dialed, connects the caler to the OSP associated with that sequence, as opposed to the OSP
presubscribed to the originating line. Access codes include 10XX X in equal access areas and 950"
Feature Group B dialing (950-0XX X or 950-1X X X) anywhere, where the three-digit XXX denotes a
particular IXC. Some OSPs use an 800 number as an access code.” 1d. at 3251, n.1.

35 "Subscriber 800 cdls' consst of cdlsto an 800 number assigned to a particular subscriber.
Notice at para. 11, n.37. Inthe Notice, we stated that, for purposes of this proceeding, "the term
‘subscriber 800 cals includes other sequences of numbers that the FCC deems, or may deem in the
future, the equivaent of subscriber 800 numbers, such as numbers with an ‘888 code.” Notice at para.
15, n.49.
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look to the states to review their regulations and modify them to ensure the adequacy of the disclosure.®
Consumers thus will have the information available to them a the time they decide to make acal from a

payphone.

17.  Asdiscussed more fully below,*” the PSP will be permitted to levy a charge each
time a cdler dids a subscriber 800 number. We conclude that the charge mugt be paid directly by the
I XC, dthoughthe carrier may passit throughto the 800 subscriber, either onaper-call basis, or inthe form
of higher per-minuterates. Onceitispossibleto track subscriber 800 calls, acompetitive market may pass
these costs donginthe same manner asthey areincurred -- on a per-cal basis -- to the caled customer.
If charges are not passed on in this manner, the caled party's incentives for accepting or declining a
partticular cal will be distorted. 1XCs dso have the option of blocking subscriber 800 cdls from
payphones, if they do not want to pay the per-cal payphone compensation charge.®®

18.  Asdefromthesethreestructura concerns, werecognizethat the payphoneindustry
has not operated without the entry and exit restrictions and subsidies that currently exis. When these
subsdiesareterminated and barriersare removed, other structurd problems or market imperfections may
develop that would mitigate the benefits of a competitive market. However, our continued monitoring of
the marketplace will ensure that the rules we adopt will lead to both competitive prices for payphone
service and an efficient supply of payphones.

19.  One of the gods of Section 276 is the deployment of payphonesto benefit the
"public hedth, safety and welfare.”®® The competitive marketplace, however, will not aways lead to an
adequate supply of payphones in areas where they are not economically viable. For this reason, we
conclude that public interest payphones should be maintained, adthough we define the term narrowly to
exclude those payphones that would be provided through the norma workings of the marketplace.*® Our
conclusons regarding public interest payphones will ensure that there will be an efficent supply of
payphones, dthough we recognize that the states are better equipped to determine where these public
interest payphones should be placed. In addition, by ensuring that PSPs receive the benefits of their
payphone investments, these PSPs will compete to place additiond payphonesin a variety of geographic
areas.™ Therefore, public safety will be enhanced because of requirements that emergency access be
avalable from dl payphones at no cost the caller. Thisincreased emergency access from payphones is
congstent with the Commission's proposal's to ensure telephone compatibility with enhanced emergency
cdling systems* In sum, we believe that the increased access, free of charge to the caler, to emergency

%6 Seeparas. 49-50, below.

37 Seepara 52, below.

% Seepara 49, below.

3 47 U.S.C. §276(b)(1).

4 See, eg., Ex Parte Letter of Garry Mendez, J., Executive Director, National Trust for the
Development of African-American Men to William Caton, Secretary, FCC (September 6, 1996)
(market-based rates will help ensure that payphones remain widdly available in resdentid
neighborhoods).

41 See genadly Section A, below.

42 911 Notice.
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cdling, tdecommunications relay service cdlsfor the hearing disabled, and diatone generdly, may beone
of the most Sgnificant benefits of the compensation gpproach we adopt in this Report and Order .

A. COMPENSATION FOR EACH AND EVERY COMPLETED INTRASTATE AND
INTERSTATE CALL ORIGINATED BY PAYPHONES

20.  Section 276 requires that we establish a plan to ensure fair compensation for
cdls. Asdiscussed below, far compensation can be ensured best when the PSP can track the calls made
fromthe payphone onacall-by-cal bass and be assured efficent payment for those cdls, whenthe market
canset afar ratefor the cdl; and whenthe cdler hasthe information necessary to make aninformed choice
as to whether to make the cal and incur the compensation charge.

1. Payphone Calls Subject to this Rulemaking and Compensation Amount

a. TheNotice

21. Most cdls originated on payphones are within one of the following categories: (1)
coin cals, (2) directory assstance cdls; (3) operator service ("0+" and "0-") cdls, (4) access code cdls
(using, eg., "10XXX" codesand "1-800" or "950" carrier access numbers); and (5) subscriber 800 cals.
Each of these categories can be further subdivided between locd, intraL ATA tall, intrastate interLATA,
interstateinterLATA, and internationd. I nthe Noti ce, the Commissionsought comment onwhat congtitutes
"far" compensation; whether internationa calls should beincluded inthe compensation plan; and whether
cdlsfor whichthe PSP currently receives compensation should beincluded inthe plan.*® The Commission
tentatively concluded that we must at least prescribe standards for determining far compensation for dl
access code calls, subscriber 800 and other toll-free number cals, and debit card cals** TheCommission
tentatively concluded that it was not necessary to prescribe per-call compensation for O+ cdls originated
by payphones, because these cdls were compensated pursuant to contracts between the PSP and the
presubscribed IXC.* The Commission sought comment on whether intraL ATA 0+ calls carried by the
presubscribed intraL ATA carrier should be treated differently than loca coin calls*

22. Withregard to locd rates, the Commissonstated that there is some evidencethat
the rate may not necessarily fairly compensate the PSP.*” We sought comment on how to fulfill the Act's
mandate in thisregard. The Commission proposed arange of options for ensuring fair compensation for
local coin cdls. One was to set a nationwide local coin rate for al cals originated by payphones.*®
Another was for the Commissionto prescribe specific nationa guiddinesthat stateswould useto establish

4 Notice at paras. 16, 18.
4“4 |d. at para. 17.
4 |d. at para. 16.

46

5

. at para. 22.

a7

5

. a para. 22, n.64.

5
=

. at para. 21.

10
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alocd rate to ensure that al PSPs are fairly compensated.”® A third was for the states to continue to set
the coin rates for local payphone cals according to factors within their discretion.® Under each approach,
the Commissonsought comment onwhat specific public interest benefits commenters believe would result
from adoption of a particular option.**

23. I naddition, the Commissiontentatively concluded that internationd calsoriginated
by payphones should be compensated, becausewefound no evidence of congressiond intent to leave these
calls uncompensated.®®> The Commission aso sought comment on what rules, if any, should be adopted
to preversrg the improper use of subscriber 800 numbers to increase compensation, as well as other types
of fraud.

24.  Citing the lack of reliable independent payphone provider specific cost data, the
Commission tentatively concluded in the Notice that PSPs should be compensated for their codts in
originating the types of calls for which compensation is deemed gppropriate, and that these costs should
be measured by appropriate cost-based surrogates.> For appropriate cost-based surrogates, the
Commission sought comment on whether some measure of generic or industry-wide costs is available,
whether incumbent LECs costlswould be a reasonable surrogate for independent payphone providers
costs, and whether some other exiding set of rates, such as State-established rates for local coin calls,
would beareasonable surrogate.> The Commission aso sought comment on whether we should prescribe
different per-call compensation amounts for the different types of cdls originated by payphones. The
Commissionrequested comment on how compensationlevels should be permitted to change inthe future,
and whether some cost index or price cap syslemwould be appropriate to ensure that compensationleves
reflect expected changes in unit costs over time.>®

b. Comments

i. Compensable Calls

25. A wide range of commenters, induding IXCs, RBOCs,> independent LECs,
states, and independent payphone providers, support the Commission's tentative conclusionthat we must
at least prescribe standards for determining far compensationfor dl access code calls, subscriber 800 and

49

=

50

5

. at para. 22.

51

5

. a paras. 21-22.

52

5

. at para. 18.

53

5

. at para. 23.

54

5

. at para. 38.

55

=

56

=

57 Useof theterm "RBOCs' in this Report and Order refers to the RBOC Payphone Codition,
which includes six of the seven Bl Operating Companies, but does not include Ameritech.
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other toll-free number cdls, and debit card cals® Many of these commenters aso agree with the
Commission's tentetive concluson that it is not necessary to prescribe compensation for O+ cdls carried
by a payphone's presubscribed carrier.® They argue that compensation agreements between the
presubscribed carrier and PSP or location provider ensure that the PSP will be fairly compensated for
these cdls® CompTd further contends that mandating per-call compensation for O+ callsin addition to
that provided by contract would overlap with the Commisson'sintent to address operator service rates
for payphones in the OSP_Reform proceeding.®*  The RBOCs argue that the Commission need not
prescribe compensationfor O+ cals as a generd rule, dthough the Commissionmust require OSPsto pay
compensation on al presubscribed calls made on BOC payphones to compensate the BOCs for use of
their payphones when the BOC does not have a contractua relationship with the presubscribed carrier.®
The RBOCs contend that because Section276(b)(3) expresdy grandfathers contracts existing before the
date of the statute's enactment between the location provider and the presubscribed carrier onmany BOC
payphones, the BOCs would not otherwise receive any compensation for these 0+ cals®® Sprint argues
that the Commission should not mandate compensation for any cdls that make use of a payphone's
presubscribed carrier, because any cal using the presubscribed carrier would be compensated under the
terms of the contract.** The RBOCs contend, however, that the amount of did-around cdls has no
relationship to a payphone's presubscribed carrier, and that the PSP has no authority to block these calls
to force revenue generating cals® Conquest argues that the Commission should exempt 0+ cdls that
make use of an 800 number as a presubscription device, which is transparent to the caller.®

26.  Other commenters, notably USTA and APCC, argue that the statutory duty to
mandate compensation for "each and every completed intrastate and interstate cdl” requires the
Commission to mandate a per-call compensation rate for 0+ calls, regardless of any compensation

% See e.g, AT&T Comments at 4-5; GTE Comments at 3; RBOC Comments a 2.
MobileMedia argues that the Commission should initiate a separate proceeding to evauate
compensation options for subscriber 800 cals. MobileMedia Reply at 11-12.

% See eg., Actd Commentsa 4; AT& T Comments at 4; Cable & Wirdless Comments & 4;
Cdifornia PUC Comments at 9; CompTd Comments at 4; Florida PSC Comments a 2; GTE
Comments at 3; MCI Comments at 2; One Call Comments at 3; Sprint Comments at 4-5; USTA
Comments at 3; WorldCom Comments at 8.

60 |d.

61 CompTe Reply at 4.

62 RBOC Comments at 4-5.

6 1d. Ameritech dso contendsthat, for the RBOCs, two issues are directly linked: (1)
compensation for O+ cals under Section 276(b)(1)(A); and (2) the ability of the RBOCs to participate
in negotiation with the location provider on the selection of the presubscribed interLATA carrier under
Section 276(b)(1)(D). Ameritech Comments at 4-5.

6 Sprint Commentsat 6. See ds0 AT& T Reply a 16.

8%  RBOC Reply at 2.

86  Conquest Commentsat 12.
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agreements between the presubscribed carrier and the PSP.%” APCC argues that state-imposed rate
calings onintragtate 0+ cals prevent PSPs fromreceiving fair compensation.®® Inaddition, it contendsthat
0+ commission payments are for the vaue to the IXC of receiving the presubscribed traffic and do not
address the need for use of the payphone.®® The RBOCs, Ameritech, and GTE argue that O+
compensation could be established as a default rate, which could be eiminated or supplanted through
negotiations between the requisite parties.”

27.  Thecommenterstakevaryingpostionsonwhat actionthe Commissionshould take
to ensure fair compensation for local coin cdls from payphones. The independent payphone providers
support the Commission's option of anationwideloca coin cal rate.” They argue that a nationwide rate
is necessary to override inconsstent state rules, to ensure predictability of ratesfor interdate travelers, to
break the dependence of PSPs on 0+ commissions, and to establish asingle, uniform ratefor al loca coin
cals.”> APCC contendsthat this nationwide rate would serve asthe maximum ratethat PSPs could receive
for alocd coin cal, and PSPs would likely respond to competitioninloca areas by lowering this per-call
rate.” Other parties specifically opposeanationwideloca coinrate.” They arguethat regiond differences
inhandling payphone cals make a single nationwide rate impractica. Severa commenters state that the
Commission lacks authority to setlocal coinrates under both Section 276 and the Act.”® They argue that
the ability to ensure compensation is different than jurisdiction over retall rates, and that nothing in Section
276 suggeststhat Congressintended to remove loca coinrates fromthe jurisdictionof the states.”” APCC
contends, however, that the Commissonhasthe requisite authority to impose anationwide locd coin rate,
because Section 276's mandate to ensure fair compensation extends to setting loca coin rates.”

67 APCC Comments at 20-21; Communications Central Comments at 5-6; IPTA Comments at
4; USTA Commentsat 1.

%  APCC Commentsat 19.

® Id. at 20.

0 Ameritech Reply a 1-4; RBOC Reply at 10-11; GTE Reply at 4.

1 See eg., Actd Commentsat 8; APCC Comments at 13-19; Communications Central
Comments at 8; FPTA Comments at 4; NJPA Comments at 5-6; Peoples Comments at 17-19;
SCPCA Comments at 3; Teldeasing Reply at 3-4.

2. APCC Comments at 13-19; Peoples Comments at 17-19.

7 APCC Reply at 8.

4 See, eg., CdiforniaPUC Comments at 12; Maine Comments a 5-7; SW Bell Reply at 3.

s 1d.

6 See, e.g., Bdl Atlantic Comments at 1; MPTA Comments at 4-5; Missouri PSC Reply at 3;
contra APCC Reply at 4-7.

7 |d.
8 APCC Reply a 4-7.
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28.  Other commenters, induding USTA, Ameritech, and GTE, argue that the
Commission should adopt federal guidelines that the states would use to adopt loca coin rates thet fairly
compensate PSPs for the use of their payphones.” They arguethat the guidelinesmust recognizetha costs
associated with local cdls vary and have individud market characteristics, and that the states must be
directed to diminate dl subsidiesfromother loca exchange operations and from interexchange carriers®
US West arguesthat the Commission should not require the states to reexamine their respective local coin
rates unless the per-cal rate is below the nationwide predominant rate of $.25.8

29. Many states argue that the Commissonmust defer to the States in setting the local
coinrates.® They arguethat the states must maintain their wide discretion in setting the specific loca coin
rates.®® Florida PSC, Indiana URC, and Tennessee contend that the Commission should prescribe a
nationwide local coin rate or price cap and adlow the statesto petitionfor avariance®* APCC states that
it would support avariance approach.®®> Ohio PUC assertsthat it is within its authority to kegp loca coin
rates low by requiring L ECsto reduce the costs of various payphone servicesto PSPs Cdifornia PUC
argues that the Commission should adopt an gpproach to local coinratesthat isahybrid of setting federa
guiddines and deferring to the states.®” It argues that federal guiddines should alow states maximum
participation in setting rates for payphones generdly, and should recognize the interest of states in setting
end-user rates for local calls and directory assistance calls®

" See eg., Ameritech Comments at 7; Brill Comments at 1-2; GTE Comments a 4; GVNW
Comments at 2-3; New Jersey DRA Comments at 2; USTA Comments at 4.

8 1d.

8 USWest Comments at 4.

8  See eg., Indiana URC Comments at 3-4; lowa Comments at 2; Maine Comments at 2;
Missouri PSC Reply at 3; Montana PSC Reply at 2; New Y ork DPS Comments at 4; New Y ork City
Comments at 9; Ohio PUC Comments at 5; Oklahoma CC Comments at 3; Texas PUC Comments at

2; VirginiaSCC Comments at 2. See as0 Cable & Wirdess Comments at 5; MCI Comments at 4;
MPTA Comments at 12-13.

8 |d.

8 Horida PSC Comments at 3; Indiana URC Reply at 3 (only when states do not directly
regulate payphone rates); Tennessee Reply at 1.

8  APCC Reply at 10.

8  Ohio PUC Reply at 2-4.

8  CdiforniaPUC Comments at 12-13.

8 ]d. CdiforniaPUC aso argues that the Commission's proposed petition process for review of
date- determined locdl rates might raise state congtitutiona issues, because any review process must
depend on gtate condtitutions and the procedural safeguards devel oped by those condtitutions. |d. at
10.
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30. TheRBOCsargue that the Commissionshould deregulate loca coinrates entirely
and dlowthe market to determine the rate in any particular location.®® BdlSouth, SW Bell, and US West
argue that the Commissionshould deregulate local coin ratesimmediately.® Bell Atlantic, NYNEX, and
Pecific Teless contend that the Commissionshould deregul atelocal coinratespursuant to federa standards
after atrangition period.” GTE argues that deregulation of local coin rates would be appropriate after a
two-year transitionperiod.*? Bell South contends that the Commission hasthe requisite authority to review
locd coin rates during any transition period.*®

31 USTA, GTE, WorldCom, and Florida PSC argue that, because PSPs receive
commissons on O+ intraLATA cals, these O+ intraLATA cdls should betrested like interLATA O+ cdls
for purposes of compensation.** On the other hand, Virginia SCC contends that intraLATA 0+ cdls
should be treated in the same manner aslocal coincals® CompTd arguesthat becauseintraL ATA cdls
are frequently routed to the LEC, not the presubscribed carrier, for which there may not be acommission
pad to the PSP or location provider, treating intraLATA O+ calsasinterLATA 0+ cdls would require
IXCsto pay compensation on calls for which they receive no benefit.%®

32.  TheRBOCsand APCC, among others, contend that the Commission, to ensure
compensation for "each and every completed intrastate and interstate cal,” should mandate that callers
make a coin deposit or otherwise provide per-cal compensation for "411" directory assistance calls®’
They argue that such compensation is necessary to recover the costs associated with use of the payphone
to make adirectory assistance cal.®® SW Bell believesthat per-call compensation for directory assistance
cdls isaggpropri ate, but it specifiesthat the end user should be required to pay for these cals throughacoin
deposit.”™ Oklahoma CC arguesthat if the incumbent LEC charges independent payphone providers for
directory assistance calls, then the LEC should be required to impute this cost to its own payphones for

8  RBOC Comments a 20; Ameritech Reply at 7; BellSouth Comments a 5; SW Bell Comments
a 3; USWest Reply at 5-6.

% RBOC Commentsat 21.
o |Id. at 22-23.

%2 GTEReply a 5.

% BdlSouth Comments at 6.

% HoridaPSC Comments at 4, GTE Comments at 5; USTA Reply a 5; WorldCom Comments
a 8.

% Virginia SCC Comments at 2.
% CompTd Commentsat 5.

97 APCC Comments at 23; Ameritech Comments at 8; RBOC Comments at 5; Teldeasing Reply
a 6.

% .
% SW Bel Comments at 9; SW Bell Reply a 6-7.
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eachdirectory assstance cdl.’® Ohio PUC arguesthat the L EC providing the directory assistance service
should not be permitted to charge the PSP for it, and, therefore, per-call compensation would not be

necessary. %

33. Because Section 276(b)(1)(A) requires a plan to ensure fair compensation for
"each and every completed intrastate and interstate call,” some commentersargue that the Commisson is
obligated to determine what congtitutesa " completed” cdl for purposes of per-call compensation. Severa
of these commenters further argue that the Commission should define a "completed cal” as acdl that is
answered by the called party.'”” They argue that compensating unanswered calswill lead to uneconomic
ratesfor payphone usersand will be contrary to a caler's expectations about when acdl ishilled. Onthe
other hand, some of the independent payphone providers argue that a"completed cal” conssts of any cdll
that reaches the carrier's platform, regardiess of whether the cal ultimately reaches the caled party.’®
These independent payphone providers argue that per-call compensation is appropriate for these cdls,
because the payphone is being used for these cdls and is, therefore, unable to earn other revenue.®

34. Some IXCs provide different definitions of what should be considered a
"completed cal." Sprint and MCI argue that acal is completed when it earns revenue for the carrier.1%
WorldCom contends that an access code call is completed when it is billed, and a subscriber 800 call is
completed whenanswer supervisionisreturned.’® Other parties argue that, becauseit is often difficult for
the partiesto know whether a cal was answered by the called party, the Commissonshould useaduration
surrogate for completed calls®” Thedebit card providers, in particular, favor aduration surrogate because
they estimate that fifty percent of debit card cdls are not completed to the called party.’® Under this
approach, they argue, any call placed from a payphone below a certain duration would be excluded
because it would be likely that the call was not completed to the caled party within that time period. The

100 Oklahoma CC Comments at 2.

101 Ohio PUC Comments at 6.

102 See, eq., American Express Reply a 5; Cable & Wireless Comments at 6-8; CompTel
Comments at 11; Excel Comments at 5; GTE Commentsat 3; ITA Commentsat 17-18; TRA
Comments at 19; Voice Reply at 9.

18 APCC Reply at 24; Brill Comments at 3.

104 |,

105 MCI Comments at 2; Sprint Comments at 13.

106 WorldCom Comments at 9-10.

107 See, eq., Conquest Comments at 11; Intellicall Comments 33-34; ITA Reply a 4; One Cdl
Reply at 4-5.

108 See, eq., ITA Reply at 4.
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threshold duration proposed by these commenters varies from 42 seconds'® to 60 seconds.*® The
RBOCs argue that a 60-second threshold should be used,*** while APCC bdlieves that the Commission
should not rely on any duration threshold.**? The RBOCs argue that mulltiple cals made through use of a
payphone's "#" button, even though they require biIIinsg information to be dialed only once, should be
counted as separate cals for compensation purposes.t

35.  Severd commenters suggest dternative or supplementary approaches to per-call
compensation.  The RBOCs collectively contend that the Commission should look to compensating
incoming cdls in the future, because Section 276 does not differentiate between cdls originated and
received by a payphone.’** SW Bel and US Wed, in their individud capacities, argue that the
Commission must ensure fair compensation for incoming cals in this proceeding. %

36. AT&T, the RBOCs, GTE, USTA, Horida PSC, Indiana URC, and various
independent payphone providers agree with the tentative conclusion in the Notice that the Commission
should provide compensation for internationa calls that make use of a payphone!'® These commenters
argue that there isno basis to exclude these cdls from a compensation mechanism, and that a payphone
performs the same functions for dl types of cdls!t’ AT& T and APCC argue that theterm "interstate," as
used in Section 276(b)(1)(A), indudesinternationd cals'® Sprint, MCI, and other 1XCs oppose the
Commission'stentative conclusonand argue that compensationfor internationd calsgoesbeyond the plain
language of the Section 276; that Congress would have specified compensation for "internationa™ or
"foreign” cdls asit did in other provisons of the 1996 Act, if it intended such compensation; and that the
Commissiondoesnot otherwisehave authority to impose this compensation obligation.*'® MCl arguesthat
such compensation for international cals billed to non-U.S. carrier cusomersis not practicable, because

109 One Cdl Reply 4-5.

10 Conquest Comments a 11; Intelicall Comments at 33-34. Cf. CompTe Commentsat 12
(billing @25 second cdl as"completed” isan unreasonable practice).

111 RBOC Reply at 3.

112 APCC Reply at 28.

113 RBOC Comments at 17; accord Sprint Comments at 13.

114 RBOC Comments at 5-6.

115 SW Bdl Comments at 9; US West Comments at 5.

116 See, eq., Actd Comments a 6; Ameritech Comments at 12; AT& T Comments a 5; CPA
Comments at 2-3; Florida PSC Comments at 3 GTE Comments at 3; Indiana URC Comments at 3;
NJPA Comments at 5; One Cal Comments at 4, RBOC Comments at 2; Teldeasing Reply at 6;
USTA Commentsat 3.

uz |d.

118 AT&T Commentsat 5; APCC Reply at 12.

19 CompTd Commentsat 13; Exce Comments at 3; MCl Comments at 3; Sprint Comments a
8; WorldCom Comments at 10.
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the Commission does not have the requigite jurisdiction to require the foreign carrier to hill and collect the
PSP compensation.*?

37.  Inresponse to the Commisson's request for comment on how it might address
possible compensation fraud associated with the improper dialing of subscriber 800 numbersto increase
compensation payments, a wide range of commenters argue that the Commission must take strong
enforcement action, induding imposing severe pendties, on any party engaging in such fraud.'* These
commenters further argue that while the possibility of fraud exists, the Commission cannot refuse to
compensate subscriber 800 cals.'? The RBOCs, GTE, and Cable & Wirdless contend that, in addition
to enforcement action by the Commission, the carrier-payors should be givensome latitude to take action
and withhold compensationto parties who engagein fraud.*?® MCI and American Express argue that the
Commission should require the LECs to report any suspicious caling patterns with regard to subscriber
800 numbers.!?* Other parties argue that the "carrier pays' compensation mechanism proposed by the
Commission encourages fraud.'® Severd parties further argue that requiring the caling Eafty to deposit
coins for subscriber 800 cals would diminatethe incentive to engage in fraudulent caling.'?® Sprint argues
that keeping the per-call compensationamount at the margina cost of the use of the payphone would also
reduce fraudulent cdling.*?” AT& T contends that the Commission should use a surrogate setting forth the
average number of subscriber 800 cdls froma payphone to ca cul ate the payment of per-cal compensation
for thesecalls'?® To prevent other typesof potentiad fraud, Frontier and Sprint argue that the Commission
must adopt a definition of "payphone’ for compensation purposes.'?®

38. Four states, Maine, New Hampshire, New Mexico, and Vermont, filing joint
comments, argue that Section 276 agpplies only to payphones provided by the RBOCs.™*® They argue

120 MCI Comments at 3-4.

121 See, eq., Actd Comments at 6; APCC Reply at 26-28; MCl Comments at 5; NJPA
Comments at 6; RBOC Reply at 8.

12 (g,

123 Cable & Wirdless Comments at 5-6; GTE Comments at 5-6; RBOC Reply at 8.
124 MCI Comments a 5; American Express Reply at 10-11.

125 See, eq., Frontier Reply at 5-6; MobileMedia Reply at 7-8.

126 Arch Comments at 5; Intellical Comments at 27; Page Net Comments a 10-11; One Call
Comments at 5.

127 Sprint Comments at 11.

128 AT&T Comments at 15.

129 Frontier Reply at 6; Sprint Reply at 2.
130 Maine Comments at 2-3.
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further that the Commission is without authority under Section 276 to adopt rules that apply to all
payphones, including those provided by non-BOC LECs and independent payphone providers.™*

ii. Compensation Amount

39. APCC, AT&T, Sprint, and other commenters argue that the Commission should
adopt anationd uniform rate that it deems compensable for dl cdls using a payphone.*? They contend
that uniformity is necessary to avoid imposing undue burdens on carriers that would result from varying
rates. In addition, they assert that the payphones perform identical functionsfor each type of compensable
cdl.®** The RBOCs argue that the Commission need not prescribe arate for each type of compensable
cal, and should, instead, |et the market dictate the appropriate per-cal rate. ™

40.  Some commenters argue that certain typesof cdls should receive a different per-
cdl compensationamount than others. WorldCom contends that the amount of compensation should vary
withthe duration of the call to the extent that margina cost dso varies.®® Invison and thelnmate Codition,
providers of inmate payphones, assert that the Commissionshould adopt a$.90 per-call compensationrate
that would apply only to cals using inmate payphones located in pend inditutions*® They argue that
payphone servicesfor inmatesisadigtinct, speciaized indudry, whichisrequired to provide, at asgnificant
capital invesment, operator service, fraud control, extensive cal controls, and monitoring services
throughout the duration of its cdls. They argue further that these factors warrant a higher per-cal
compensationrate.®*” Another inmate payphone provider, Gateway, contendsthat the Commission should
not adopt a separate, higher rate for inmate payphone cdls, because such a rate would give inmate
providersdouble recovery of costs dready included intheir rates and surcharges.'® Gateway also argues
that the Commissionshould defer consideration of ahigher rate until after its OSP Reform proceeding, and
that inmate providers should petition the various states for relief from state operator services rate caps.**®
M Cl opposesthe provisionof per-call compensationfor cals usng either inmatepayphonesor semi-public

131 |d

132 See, eq., AirTouch Comments a 7; APCC Comments at 4, 9, 12; AT&T Comments at 10;
Sprint Comments &t 24.

13 AT&T Comments at 10; Sprint Comments at 24.

13 RBOC Reply a 1.

135 WorldCom Comments at 20.

136 Inmate Codition Comments at 13; Invison Commentsat 5. Ameritech satesthat it would not
ngse aspecia per-cal compensation rate for cals using an inmate payphone. Ameritech Reply at 8-

137 Inmate Codition Comments at 2-3; Invison Comments at 5.

138 Gateway Reply at 3-7.

139 (g,
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payphones.*® It asserts that semi-public payphones dready receive adequate compensation from the
premises owners*  The RBOCs contend that per-call compensation for semi-public payphones is
warranted, because there is no statutory basis to preclude semi-public payphones from receiving
compensation, and carriers benefit from dia-around traffic that originated on semi-public payphones!#?

41. The RBOCs dso ague tha any per-cal rate the Commission sets should be
regarded as a default rate, which parties would be free to dter by contract.*** MCI and Sprint contend
that the per-cal amount should be adjusted downward inthe futureto account for technologica advances
that will reduce PSP costs.!** APCC contends, on the other hand, that the per-call compensation rate
should rise automaticaly a the same rate as inflation.'*°

42. A number of IXCs and other commenters support the Commission's tentative
conclusion that the amount of per-call compensation should be based on PSP costs and argue that the
Commission must adopt amargina cost standard.**® They argue that under a margind cost standard, a
PSP would be alowed to recover the costs associated with the wear on the payphone's keypad and
handset, along with additiona costs over fixed costs.**” MCI provides a study authored by the Hatfield
Associates, which andyzes the costs of providing service for access code calls, and concludes that the
appropriate compensation anount would be $.083 for each compensable cal.**® MCI argues that the
$.083 per call isfair compensation, because PSPs dready receive revenues in excessof costs.*® Sprint
contends that the Commission should adopt a marginal cost-based rate of $.0675 per cdl, based on its
view that the $.25 rate it currently pays for access code calls fairly compensates independent payphone

140 MCI Commentsat 3.
141 Id

142 RBOC Reply at 3. Semi-public payphones are payphones that a LEC typicaly providesin
exchange for both the coin revenue generated by the payphone and amonthly fee, paid by the location
provider, discounted from the rate for abusinessline. Semi-public payphones tend to be located, at the
request of the location provider, where public accessis limited and an inggnificant amount of cdlsare
made.

143 |d. at 10-11; RBOC Comments at 12. See aso Sprint Comments at 13.

144 MCI Comments at 15; Sprint Comments at 21. Sprint also argues that the per-call
compensation rate should be subject to periodic Commission review. Sprint Comments at 24.

145 APCC Reply at 34; contra Sprint Comments at 24.

146 See, eq., American Express Reply at 6-8; CompTel Comments a 16; Frontier Comments a
6-10; ITA Reply at 12-13; MCl Comments at 13; Oklahoma CC Comments at 2; Sprint Comments at
17-18; WorldCom Comments at 19-20.

147 |d

148 MCI Commentsat 13. MCl aso argues that $.1559 per cdl is the maximum per-call amount
that the Commission should consder under amargina cost sandard. MCl Reply at 2.

149 Id. at 3.
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providers for dl cdls®™ In its andyss, Sprint found that 27% of al non-revenue generating cals from
payphones are operator service cdls for which 27% of $.25 is the appropriate per-call compensation
amount, i.e., $.0675.1** MCI and Sprint further argue that the Commission should consider anew the $.12
per-call compensation amount originaly proposed in the Commission's 1991 Notice of Proposed
Rulemaking in the access code call compensation proceeding, CC Docket No. 91-35, because this rate
reflects payphone costsona per-call basis®* AT& T favorsan unspecified compensation amount rel ated
to margind cost and based on the total services long-run incremental cost ("TSLRIC") method, which
would recover the costs of providing and maintaining the payphone instrument, exclusive of coin collection
functions, and the monthly SLC and other tariffed LEC services specific to payphones® AT&T argues
that the TSLRIC standard is "more generous’ than a margina-cost standard, because it allows PSPsto
recover the 5Lporti on of payphone costs that benefit the carriers whose customers initiate cdls at
payphones.t

43. TheRBOCsand the independent payphone providersopposetheuseof amargind
cost-based compensation amount.™™ They argue that fair compensation embraces more than cost
recovery, and that margind cost disregardsfixed costs, whichare significant for aPSP.** USTA and GTE
argue that AT& T'sproposed TSL RIC-based compensationis not relevant to the provison of competitive
sarvices where rates should be guided by the market, and it does not permit full recovery of costs.®

44.  The RBOCsand the independent payphone providersargue that the Commission
should adopt a per-cal compensation standard that 1ooks both to overall PSP costsand revenuesand to
market-based pricing. TheRBOCsand GTE, in particular, advocate aper-call compensation amount that
relies on market-based proxies.™® The RBOCs provide a study that analyzes commission rates paid to
PSPs by IXCs generaly and commission ratespaid by AT& T and concludesthat the appropriate per-call
compensation amount should be in the range of $.81 to $.90 per call.*™®

150 Sprint Comments at 23. Sprint also argues that because PSPs are dready adequately
compensated, the Commission should prescribe a per-cal compensation amount of $0, which it claims
would comply with Section 276(b)(1)(A). 1d. at 18.

151 |d. Sprint arguesthat, in any case, the maximum permissible per-cal compensation would be
$.25, with a downward adjustment mechanism to take advantage of technologica developments that
will reduce cogts. Id. at 21.

152 MCI Comments at 13-14; Sprint Comments at 21.

158 AT&T Comments at 6-8.

1% AT&T Reply a 2.

155 See, eq., APCC Comments at 11; APCC Reply at 30-34; IPTA Comments at 5-6; MICPA
Comments at 2-3; RBOC Reply at 11-15; Teldeasing Reply at 6-7.

1% RBOC Reply a 13.

157 GTEReply at 2; USTA Reply @ 5, 7.

1% GTE Comments a 9; RBOC Comments at 8-11.
1% RBOC Comments at 8-11.
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45.  APCC contends that the Commission must consider market-based surrogatesin
setting aper-call compensationamount.*® 1t proposes that the Commission adopt acompensation amount
of $.40 per cdl, if the Commissonextendsthis rate to loca coin calls, or $.80 per cdl for dl non-loca coin
cdlsthat use a payphone.*®* APCC argues that these proposed amounts would fairly compensate PSPs
for use of ther payphones.'®> Peoples, the largest independent payphone provider, argues that the
Commissionshould adopt aper-call compensationamount of $.45, whichwould gpply to dl cals, induding
local coincalls!®® Peoplesincludesin itscommentssummaries of datathat, it maintains, show that Peoples
average pre-tax cost per cdl usingitspayphonesis $.40.1%* Other independent payphone providersargue
that the Commission should adopt per-call compensationamountsthat range from$.40 to $.55 per cdl.*®
AT&T and Sprint disagree withthe approach proposed by APCC and the RBOCsand argue that it relies
too muchonthe factors set forth in the Second Report and Order, whichthey damare flawed, and on 0+
commissions, whichreflect PSP opportunity costs, a basis for compensation reected by the Commisson
inthe Second Report and Order.™® Inaddition, they argue that APCC and the RBOCs do not disclose
actua cl(g?sts, but instead include substantia overhead, advertising, and marketing and sales expensesinthar
modd.

46.  OneCadl contendsthat theloca coin rate should be used as asurrogatefor afar
per-call compensation amount.!®®  Conguest argues that the Commission should cap the per-call
compensationamount at the rate for aloca coin cdl.’® AT& T, MCl, and the RBOCs dl oppose use of
aloca coin rate surrogate to achieve fair compensation for PSPs1”® They arguethat local coinrates are
kept artificidly low by regulators and have no relationship to either cost or the market.}*

47.  Some commenters contend that the Commission should adopt a per-call
compensation amount that is within the range established by the 1992 Second Report and Order in the
access code cdl compensation proceeding. NTCA argues that continued use of the $.40 per cal rate

160 APCC Comments at 31-34.
161 ]1d. at 31.

162 1d. at 31-34.

163 Peoples Comments at 14-15.
164 1d. at 20-24.

165 See, eg., Actd Commentsat 7 ($.50); Communications Centra Comments at 9-10 ($.40);
IPTA Comments a 6 ($.55); NJPA Comments at 8-9 ($.50).

166 AT&T Reply at 4-11; Sprint Reply at 15-17.

167 (g,

168 One Cdl Comments at 8.

169 Conquest Comments at 11.

170 AT&T Reply at 11; MCl Comments a 14; RBOC Reply at 16.
71 (g,
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adopted inthe Second Report and Order would not be disruptive and would ensure far compensationfor
PSPs.1"2 APCC arguesthat the Second Report and Order sets forththe type of market-based surrogates
that are appropriate for the Commission to consider in the ingtant proceeding.'® PageNet arguesthat the
Commission should examine the $6 per month LEC access charge compensation for payphones, as set
forthinthe Second Report and Order, and use this amount plus anintrastate recovery eement to reachan
amount that could be divided by the average number of compensable calsto equal the appropriate per-cdll
rate.!™ The RBOCs contend, onthe other hand, that the $.40 per cal amount in the Second Report and
Order isout of date and should be higher. 1> AT& T and Sprint argue that the factors used in the Second
Report and Order areirrdevant for determining far compensation, because the factors do not relate to
margina cost and concern costs that are recovered through other revenue streams.*

c. Discussion

48. Defining "Fair Compensation”. Section 276(b)(1)(A) directs the Commission to
edtablish aplan "to ensure thet al payphone service providers are fairly compensated for each and every
completed intrastate and interstate cdl usng their payphone."”” The 1996 Act does not prescribe a
particular course to achieve these godls, other than to specify that such action shdl " promote competition
among payphone service providers and promote the widespread deployment of payphone services to the
benefit of the general public].]"*"® To comply with thismandate, wetentatively concluded intheNotice that
we must provide for compensation only when PSPs are not aready "fairly compensated” for a particular
type of a call using a payphone!”® A number of commenters contend that we must look to dl of a
payphone's possible revenue streams and ensure that the payphone, as awhole, is fairly compensated. 1
Wedisagree. We concludethat, by ensuring thet dl cdlsarefairly compensated, including thosefor which

12 NTCA Commentsat 2.
173 APCC Reply at 29.

174 PageNet Comments at 18. PageNet also argues that it would not be appropriate for the
Commission to rely on the surrogates it set forth in the Second Report and Order. 1d. at 17.

7% RBOC Comments at 11.
176 AT&T Comments at 6; Sprint Comments at 19-20.

747 U.S.C. 8 276(b)(1)(A). As stated above, this provision exempts from the Commission's
mandate "emergency cals and telecommunications relay services for hearing disabled individuds' and
dates that such cdls "shal not be subject to such compensation.” 1d. Cf. Telecommunications Relay
Services, and the Americans with Disabilities Act of 1990, Memorandum Opinion and Order, CC
Docket No. 90-571, 10 FCC Red 10927 (Com. Car. Bur. 1995) (suspending enforcement of TRS
coin sent-paid service requirements until August 26, 1997, and adopting an interim plan wherein, inter
dia, loca TRS coin sent-paid cdls are to be free of charge, and toll TRS coin sent-paid calls are to be
chargeable to calling cards or debit cards at rates equivaent to rates for smilar coin sent-paid service
by non-TRS users).

178 47 U.S.C. § 276(b)(1).

179 Notice at para. 16.
180 See e.q., APCC Comments at 4-12.
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the PSP currently receives no revenue, we will "promote competition” among PSPs and "promote the
widespread deployment of payphone sarvices to the benefit of the generd public].]™®! The marketplace
will necessarily determine whether or not a particular payphone is economicaly vigble,

49.  Weconcludethat, once competitive market conditions exist, the most appropriate
way to ensure that PSPs receive fair compensation for each cal is to let the market set the price for
individua cdls originated on payphones. It is only in cases where the market does not or cannot function
properly that the Commisson needs to take affirmative steps to ensure fair compensation, such as inthe
following Stuations. First, because TOCSIA requiresal payphonesto unblock accessto aternative OSPs
through the use of access codes (including 800 access numbers), PSPs cannot block access to tall free
numbers generaly. However, TOCSIA does not prohibit an X C fromblocking subscriber 800 numbers
from payphones, particularly if the IXC wantsto avoid paying the per-call compensation charge on these
cdls. This uneven bargaini ng between parties necessitates the Commission's involvement.  Second, as
discussed more fully below,*** we conclude that each state should, in light of the instant proceeding,
examine and modify itsregulations gpplicable to payphones and PSPs, particularly those rules that impose
market entry or exit requirements, and others that are not competitively neutra and consgtent with the
requirements of Section 276 of the Act. We conclude that, for purposes of ensuring far compensation
through a competitive marketplace, statesneed only remove those regulations that restrict competition, and
they need not address those regulations that, on a compstitively neutral basis, provide consumers with
information and pricedisclosure. Third, we concludethat callers should have informationin every indance
about the price of the cdls they make from payphones. To thisend, we require that each payphone clearly
indicate the local coin rate within the informationa placard on each payphone.

50.  Whilethe most gppropriate way to ensure fair compensation isto let the market
et the price for individua payphone cdls, we conclude that this trangition to market-based rates should
occur in two phases. Because LECswill terminate, pursuant to Section 276(b)(1)(b), subsidies for their
payphones within one year of the effective date of the rules adopted in this proceeding,*®® LECs will not
be digible to receive compensation under Section 276(b)(1)(a) until that termination date. This one-year
period before per-call compensationis effective, as discussed below, will be thefirg phaseof implementing
the rules adopted in this proceeding. During thisfirst phase, states may continue to set the loca coin rate
in the same manner as they currently do. States may, however, move to market-based local coin rates
anytime during this one-year period. In addition, the states must conduct its examination of payphone
regulations during this one-year period to review and remove, if necessary, those regulations that affect
competition, such as entry and exit redtrictions. 1XCs will pay compensation for access code calls and
subscriber 800 cdls on aflat-rate basis. In addition, al payphones must provide free accessto diatone,
emergency cdls, and telecommunications relay service cdls for the hearing disabled.

51. In the second phase, which will begin one year after the effective date of rules
adopted inthis proceeding, L ECswill be digible to receive compensation, and per-call tracking capabilities
will be in place. The carriers to whom payphone calls are routed will be responsible for tracking each
compensable cal and remitting per-call compensation to the PSP. During this second year, which is the
first year of per-cal compensation (as opposed to flat-rate compensation), the market will be alowed to
set therate for loca coin calls, unlessthe state can show that there are market failures within the Sate that

181 47 U.S.C. § 276(b)(1).
182 See para. 60, below.
183 See paras. 181-183, below.
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would not alow market-based rates.® In addition, during the second phase, which will be the first year
of per-call compensation (after the initid year of flat-rate compensation), to allow usto ascertain the status
of competition in the payphone marketplace, we conclude, as discussed below,® that IX Cs must pay
PSPs adefault rate of $.35 for each compensable cdl, which may be changed by mutua agreement. PSPs
will be required to post the loca coin rate they choose to charge at each payphone. During the second
phase, we may review, at our option, the deregulationof loca coinratesnationwide and determine whether
marketplace disfunctions exi<t, such as locationa monopolies caused by the sze of the location with an
exdusive PSP contract or the caller'slack of time to identify potentia substitute payphones, and should be
addressed by the Commission. If wefind that the deregulation of local coin rates warrants a modification
of our approach due to market failures, we may choose to set a cap on the number of cdls subject to
compensation from particular payphones to limit the exercise of locationa market power. Absent such a
finding, at the conclusonof the second phase, the market-based local coinrate at these payphones will be
the default compensation rate for al compensable callsin absence of an agreement betweenthe PSP and
the carrier-payor.

52. Ensuring Fair Compensation. Most commenterswho addresstheissue agreewith
our tentative conclusion that we must provide for compensation for al access code cdls, subscriber 800
and other toll-free number cdls, including debit card calls®  In keeping with our long-term god to have
the market set the compensation amount, we define "fair compensation™ above as wherethereisawilling
sler and a willing buyer at a price agreeable to both.  For each of these types of cdls, the PSP either
receives no revenue for originating these calls (i.e., for subscriber 800 and other toll-free number calls), or
it is unable to block calers from making such cdls (access code calls). The record in this proceeding
includes substantid evidence that the number of thesetypes of calls usng payphoneshas proliferated inthe
past severa years.’®” We conclude, therefore, that we must provide for compensation for access code
cdls and subscriber 800 and other toll-free number cdls, whether they are intragtate or interstate in
dedtination.

53.  Wetentaivey concludedinthe Notice that we need not provide for compensation
for 0+ cals, because independent payphone providersand non-BOC L ECsrecelve compensationthrough
individua contracts with the payphone's presubscribed 1XC.28 We aso tentatively concluded that
"competition in this area ensures 'fair' compensation for PSPs."% The RBOCs contend, however, that
because Section 276(b)(3) expresdy grandfathers contracts existing before the date of the statute's

184 See para. 61, below.
185 See para. 72, below.
186 Notice at para. 17.

187 See, eg., APCC Comments a 5-6; Communications Centrd Comments at Attachment B;
Peoples Comments at 9-10; Teldeasing Reply at 8. For example, Peoples, the largest independent
payphone provider, states that subscriber 800 calls are 13% of the calls (86 cdls out of 665 calstotal)
originated by atypica Peoples payphone, while access code calls comprise 6.5% (43 calls). Peoples
aso dates that subscriber 800 cals represent dmost 50% of non-coin calls for which compensation is
warranted. Peoples Comments at 9-10. Other independent payphone providers report smilar levels
of subscriber 800 and access code caling from their payphones. See para. 123, below.

188 Notice at para. 16.

189 |d
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enactment between the location provider and the presubscribed carrier on many BOC payphones, the
BOCs would not otherwise receive any compensation for 0+ calls*® They argue that the Commission
must ensurefar compensationfor 0+ cals that use BOC payphones.*®* Weagreeand modify our tentative
conclusion so that, once the BOCs reclassify their payphones and terminate al subsidies, pursuant to
Section 276(b)(1)(B),**? they may receive the per-cal compensationestablished by this Order, solongas
they do not otherwise recelve compensation for use of their payphones in originating O+ cals. We
conclude further that, in the albsence of a contract providing compensation to the PSP for intraLATA O+
cdls, the PSP shdl be digible to collect per-call compensationfromthe carrier to whom the cal is routed.
We aso conclude that when a cdler dids "0" and the payphone subsequently trandates this digit,
unbeknowngt to the caller, into an 800 access number (i.e., asaway of presubscribing the payphone to
aparticular IXC), such acdl isnot comg)en%lbleasan access code cdl, becauseit does not put the caller
into contact with an dternative carrier.!®

54.  We conclude that PSPs should receive compensation for internationa calls. We
conclude that we have authority under Sections 4(i) and 201(b) of the Communications Act of 1934, as
amended,'®* to ensure that PSPs are fairly compensated for internationd as well asinterstate and intrastate
cals using their payphones in the United States. In addition, as we stated in the Notice, we find no
evidence of congressiond intent to leave these calls uncompensated under Section 276. We agree with
AT&T and other commenters that a payphone performs smilar functions, regardiess of the destination of
the cal.

55.  Loca Coin Cdls. As outlined above'*® we bdieve that full and unfettered
competition is the best way of achieving Congress dual objectives to promote "competition among
payphone service providersand promote the widespread deployment of payphone servicesto the benfit
of the genera public."® Competition over time will lead to the more efficient placement of payphones,
improved payphone service, and lower prices for consumers. To encourage competitioninthe payphone
marketplace, we ensure in this Report and Order that PSPs are fairly compensated for "each and every
completed intrastate and interstate cdl[;]" terminate certain LEC subsidies for payphones; and permit dl
PSPs, including BOCs, to negotiate withthe location provider regarding the selection of the presubscribed
interLATA and intraLATA cariers

56.  Once competitive conditions exist, we bdieve tha the market should set the
compensation amount for dl payphone cals, induding loca coin cdls. Because we have an obligation
under Section 276 to ensure that the compensation for al locd coin cdls is fair, we conclude that the
market should be dlowed to set the pricefor dl compensable cdls, including aloca coin call. Webdieve
this approach is appropriate because, once PSPs are free to enter the market, and once callers are free

190 See para. 25, above.
o1 |,

192 See paras. 181-183, below.

198 See Reconsideration Order, 8 FCC Rcd at 7154. See dso Conquest Comments at 12.
19 47 U.S.C. 88 4(i), 201(b).

195 Seeparas. 11-19, above.

19 47 U.S.C. § 276(b)(1).
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to choose payphones for their calls, the market will ultimately determine whether a particular payphoneis
economica [}4 viable. Accordingtotherecordin thisproceeding, five states have aready deregulated locdl
coin rates.’ Infour of those states, lowa, Nebraska, North Dakota, and Wyoming, the market-based
rateligsé $.35 per cdl.*® Inthe other deregulated state, South Dakota, the market-based rate is $.25 per
cal.

57.  Higoricaly, however, the rate for the most common type of cal -- theloca coin
call -- has not been set by the market, but has instead been determined by state commissions®® In the
Notice, we stated that Section 276 of the Act requiresthe Commissionto ensure that the PSP receives fair
compensationfor eachinterstate and intrastatecdl, induding local coin sent-paid calls?® Section 276 dso
statesthat "to the extent that any State requirementsare incondstent withthe Commission'sregulations, the
Commission'sregulaions on such matters shall preempt such State requirements.?%? We sought comment
in the Notice on how we should exercise our jurisdiction under Section 276, and noted that we have a
range of options for ensuring fair compensationfor locd coin cals, induding setting a nationwideloca coin
rate for dl cdls originated by payphones, establishing specific nationa guiddines that states would use to
edtablish a locd rate that would ensure that al PSPs are fairly compensated and permitting the steates to
continue setting the coin rates for loca payphone cals according to factors within their discretion.?®

58.  Aswe dated in the Notice, the Commission recognizes that the states have long
had a traditional and primary role in regulating payphones, induding setting locd cdl rates paid by end
users.®* Thisrole, however, has been in the context of LECs providing loca payphone service as part of
their regulated service. Section 276, however, Sgnificantly dtersthe regulatory landscape by requiring that
LEC provision of payphone sarvice be on par with independent PSP provision of service.?® In addition,
by mandating that LEC payphones canno longer receive subsdiesfrombasic exchange services, Section
276 greatly changes the way in which states set local coinrates. Further, Section 276(b)(1)(A) givesthe
Commission both the jurisdiction to ensure far compensation for local coin cals and the mandate to
establish aplan to compensate PSPs on a per-call basis. We dso stated our concern in the Notice that
“"current local rates may not dways farly' compensate the PSP for use of its payphone],]" because the

197 See Ex Parte Letter of Michagl Kellogg, Counsdl, RBOCs, to William Caton, Acting
Secretary, FCC (August 30, 1996).

198 |d

199

=

200 Notice at para. 19.

201 Id.

202 47U.S.C. §276(c).

203 Notice at para. 20-22.

204 g,

205 Seedso J. Statement of Managers, S. Conf. Rep. No. 104-230, 104th Cong., 2d Sess.
(1996) at 43 ("Conference Report"): "In crafting implementing rules, the Commisson is not bound to
adhere to existing mechanisms or procedures established for generd regulatory purposes in other
provisions of the Communications Act.”
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caler may usethe payphone at "asubsidized loca coin rate].]"?*® Based on the record in this proceeding,
we concludethat aderegulatory, market-based approachto setting local coin ratesis appropriate, because
exiging loca coin rates are not necessarily fairly compensatory.

59.  Werecognize, however, that the competitive conditions, whichare a prerequisite
to a deregulatory, market-based approach, do not currently exist and cannot be achieved immediady.
Many states impose regulaions on PSPs, induding certain requirementsthat must be fulfilled beforea PSP
canenter or exit the payphone marketplace. We concludethat these state regulationsare barriersto afully
competitive payphone market, and, therefore, "to the extent that any State requirements are incons stent
with the Commission's regulaions, the Commission'sregulations on such matters shdl preempt such State
requirements."?’” In addition, in some locations, because of the size of the location with an exclusive PSP
contract or the cdler's lack of time to identify potential substitute payphones, the PSP may be able to
charge an inflated rate for loca cdls based on its monopoly, pursuant to an exdusive contract with the
locationprovider, ondl payphonesat the location. We conclude that suchmonopoly arrangements, inthe
absence of regulatory oversight, could impair competition.

60. Based on these concerns, we conclude that the overdl trangtionto market-based
local coin rates should not occur immediately. As discussed below,? LECs will not be required to
terminate, pursuant to Section 276(b)(1)(b), certain subsidies associated with their payphones until April
15,1997. LECswill not be eigible to receive per-cal compensation under Section276(b)(1)(a) for one
year, when dl such subsidies are terminated. For this one-year period, the states will be responsible for
both ensuring that PSPs are fairly compensated for loca coin cdls and protecting consumers from
excessive rates. Eventudly, when fully competitive conditions exigt, the marketplace will address both
concerns. We conclude that, during this one-year period before per-call, as opposed to flat-rate,
compensation becomes effective, states may continue to set the local coinrate inthe same manner as they
currently do. States may, however, move to market-based local coin rates anytime during this one-year
period, and are encouraged to do so. In addition, we conclude that during the same period, the states
should take additiona action to ensure that payphone competition is promoted. As discussed above,®
we bdieve that ease of entry and exit inthis market will foster competitionand alow the market, rather than
regulation, to dictate the behavior of the various parties in the payphone industry. To thisend, each state
should examine and modify its regul ations gpplicable to payphonesand PSPs, removing, inparticular, those
rules that impose market entry or exit requirements. We conclude that, for purposes of ensuring fair
compensationthroughacompetitive marketplace, the statesshould remove only those regulaionsthat affect
payphone competition; the statesremain free a al times to impose regulaions, on a competitively neutra
basis, to provideconsumerswithinformationand price disclosure.?!® Inaddition, thestatesat adl timesmust
ensure that accessto didtone, emergency cals, and tdlecommunications relay service cdls for the hearing
disabled isavailable from al payphones at no charge to the caller.

26 Notice at para. 22, n.64.
207 47 U.S.C. § 276(C).

208 See para. 181, below.
209 See paras. 11-19, above.

210 We note that state regulations and requirements must comply independently with other
provisons of the Communications. Seeeg., 47 U.S.C. § 253.
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61.  Attheconclusonof thisfirst one-year period, the market will bealowed to set the
pricefor aloca coin cal, as discussed more fully above* However, we conclude that we should make
an exceptionto the market-based approach for sates that are able to demonstrate to the Commissonthat
there are market failures within the state that would not alow market-based rates.®? Such a detailed
showing could consst of, for example, a detailed summary of the record of a state proceeding that
examinesthe cogts of providing payphone service within that state and the reasons why the public interest
isserved by having the state set rateswithinthat market. 1naddition, under our deregul atory, market-based
approach, when states have concerns about possible market failures, such asthat of payphone locations
that charge monopoly rates, they are empowered to act by, for example, mandating that additiona PSPs
be alowed to provide payphones, or requiring that the PSP secure its contract through a competitive
bidding process that ensures the lowest possible rate for cdlers. If a market falure perssts after such
action, the state should recommend the matter to the Commissionfor possible investigation.?*® Inaddition,
during the second phase, after the initid year of flat-rate compensation, we may review, a our option, the
deregulation of loca coin rates naionwide and determine whether marketplace disfunctions, such as
locationa monopolieswherethe Sze of the locationor the caller'slack of time to identify potentia substitute
payphones, exist and should be addressed by the Commisson. Atthispoint, if wefind that the deregulation
of local coin rates warrants a modification of our approach due to market failures, we may choose, for
example, to set acgp on the number of cals subject to compensation from particular payphones to limit
the exercise of locationa market power. Absent such afinding, at the conclusion of the second phase, the
market-based local coin rate at these payphoneswill be the default compensationrate for al compensable
cdlsin absence of an agreement between the PSP and the carrier-payor.

62.  Withregard to "411" directory-assistance cdls, we noted that, while incumbent
L ECsinmany jurisdictions currently do not charge the payphone caller for "411" cals made fromther own
phones, the L ECscharge independent payphone providers for directory-assistance cals made from their
payphones, and are not dways alowed by the state to pass those charges on to calers?4 We conclude
that we must ensure fair compensation for “411" and other directory assistance calls from payphones by
permitting the PSP to charge a market-based rate for this service, dthough a PSP may declineto charge
for thisserviceif it chooses. Inaddition, to help ensurethat aLEC does not discriminatein favor of itsown
payphones, we concludethat if the incumbent LEC imposes a fee on independent payphone providersfor
"411" cdls, then the LEC must impute the same fee to its own payphones for this service,

63. Completed Cdls. We agree with the commenters that, because Section
276(b)(1)(A) mandates compensation for "each and every completed intrastate and interstate cal,” we
must determine what congtitutes a " completed” cal for purposes of per-cal compensation. We conclude
that a"completed cdl" isacdl that is answered by the called party. We have previoudy found that, where
an 800 cdling card cdl is routed through an IXC's platform, it should not be viewed astwo digtinct cdls --

211 See para. 56, above.

212 This public interest showing is distinct from state concerns regarding the establishment and
funding of public interest payphones, as discussed in Part VI, below.

213 Initsinvestigation, the Commisson would use an economic and antitrust analysis to evauate the
market failure and determine whether Commission action was necessary to promote the underlying
goals of Section 276 of the Act. See paras. 2, 11-19, above.

214 Notice at para. 19.
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oneto the platformand one to the called party.?*> In addition, in Florida Public Telecommunications Assn
v. FCC, the United States Court of Appedls for the Digtrict of Columbia Circuit emphasized the one-call
nature of a subscriber 800 cdl from the caler's point of view.?** A number of commenters contend that
the Commission should use a duration surrogate for completed calls. We conclude that exempting cdls
from per-call compensation because they are not of a requisite duration, whether 25 seconds?’” or 60
seconds,?*® would not be in accordance with Section 276's mandate that "each and every completed
intrastate and interstate cal" be compensated.?® In addition, to comply with this mandate, we conclude
that, as argued by the RBOCs, multiple sequentia cals made through the use of a payphone's "#" button
should be counted as separate calls for compensation purposes.??°

64. The RBOCs ague tha the phrase "cdl usng ther payphone’ in Section
276(b)(1)(A) coverscompleted cals received by payphonesaswell as those originated by payphones.?
Bdl Atlantic, BdlSouth, PacTel, and NY NEX, maintain that the Commissionshould |ook to compensating
incoming cdls a some unspecified point in the future?? We do not agree, however, that Section
276(b)(1)(A) was intended to gpply to both incoming and outgoing cals®? Because PSPs may block
incoming cals, they are able to restrict use of therr payphones if they are concerned about a lack of
compensation. For thisreason, we conclude that incoming calls are not within the purview of Section 276,
and we are not required, as aresult, to address them in the instant proceeding.

65. Payphone Fraud. TheCommissionhasrecognized, sinceitfirst addressed theissue
of compensation for subscriber 800 calsin 1991, that a PSP "could attach an autodider to a payphone
and have it place repeated 800 cdlls ... to increase the amount of compensation [it] receives?** Section
227(b)(2) of the Act dtates that it is unlanful for any person to use an autodider to cal "any service for
which the caled party is charged for the cal[.]"?® We conclude that this provison bars the use of
autodiaers to generate payphone compensation by caling toll-free 800 numbers, which are billed to the

215 Teleconnect Co. v. Bell Telephone Company of Pennsylvania, 10 FCC Red 1626, 1629
(1995). See dso Long Distance/lUSA, Inc. v. Bell Telephone Company of Pennsylvania, 10 FCC Red
1634 (1995).

216 Horida Payphone, 54 F.3d at 860.

217 See CompTd Comments at 12.
218 See Conquest Comments at 11; Intellicall Comments at 33-34; RBOC Reply at 3.
219 47 U.S.C. § 276(b)(1)(A) (emphasis added).

220 Some IXCsdlow acdler to make successive cdls, once she dids her caling card information,
by pushing the "#" button at the conclusion of each cdl to regenerate the didtone.

221 RBOC Comments at 5-6.

22 |,

223 Thelegidative higtory of this provision does not address incoming calls.
224 First Report and Order, 6 FCC Rcd at 4746.

25 47 U.S.C. § 227(b)(D).
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cdled party. A number of commenters argue that the Commission must take strong enforcement action
againg those who engage in autodider fraud. We agree. We will aggressvey take action againgt those
involved in such fraud. We have authority under the 1996 Act and our rules to take civil enforcement
action againgt a payphone provider who ddiberately violates the Commission's compensation rules by
placing toll free cals smply to obtain compensationfrom the carriers. Moreimportantly, suchactivity may
be fraud by wire and subject to crimina pendties®® Should we receive information that a PSP is using,
or isalowing use of, itsfadlitiesinthis manner, we will refer the matter to the appropriate law enforcement
agenciesfor crimind prosecution. Contrary to suggestions by some commenters,??’ it is not necessary, nor
would it be inthe publicinterest, for the Commissonto select a particular method of per-call compensation,
such as a marginal cost-based approach, or a particular compensation amount, i.e. low enough to
discourage fraud, smply to avoid the possibility of fraud.

66. Both Frontier and Sprint argue that the Commission should adopt a definition of
"payphone’ for compensationpurposes.??® We have previoudy adopted a definition of "payphone’ inthe
access code cal compensation proceeding, dthough the definition is used only for purposes of the billing
and collectionof the compensationinthat proceeding.?® We concluded that payphones appearing onthe
LEC-provided customer-owned, coin-operated telephone ("COCOT") lists were payphones that are
digiblefor compensation.?*° If apayphone provider doesnot subscribeto anidentifiable payphoneservice,
or if its payphone is omitted from the COCQOT list in error, the provider is required to provide dternative
verificationinformationto the I X C paying compensation.?! We concdludethat thisdefinition of *payphone,”
regardlessif the payphoneinquestionisindependently- or L EC-provided, will be sufficient for the payment
of con!oenwtion as mandated by Section 276 and the instant proceeding. In addition, as discussed
below,**? dl payphones will be required to transmit specific payphone coding digits as a part of their
automatic number identification ("ANI"), which will assg in identifying them to compensation payors.
Beyond the immediate purposes of paying compensation, we conclude that a payphone is any telephone
made available to the public on afee-per-call bas's, independent of any other commercid transaction, for
the purpose of making telephone cdls, whether the telephoneis coin-operated or is activated ether by
caling collect or using acaling card.*®

67.  CompensationAmourt. IntheNotice, we noted that "whilewe are till confronted
inthe ingtant proceeding by the lack of rdiable [independent payphone provider] cost data,” we tentativel
concludedthat " PSPsshould be compensated for their costsinoriginaing ... cals' using their payphones.?

2% See eg., 18U.S.C. §1343.

2271 See para. 37, above.

228 Frontier Comments a 22; Sprint Reply at 2.

229 Recondderation Order, 8 FCC Rcd at 7156-57.

230 |d. at 7156.
231 |d. at 7157. See ds0 Second Further Notice, 10 FCC Rcd at 11457.

232 See para. 98, below.
23 Seed7 U.S.C. § 226(a)(2); 47 CFR §8§32.2351, 68.3.
234 Notice at para. 38.
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We tentatively concluded further that these costs should be measured by appropriate cost-based
surrogates.?®*® We sought comment, in particular, on whether some measure of generic or industry-wide
costs is available, or whether incumbent LEC costs would be a reasonable surrogate for the costs of
independent payphone providers ¢ Upon review of the comments submitted in response to the Notice,
wefind that while few parties provided cost surrogate data, the RBOCs, Peoples, IPTA, and MCI, anong
others, present studies on payphone cods. These studies vary in both their gpproaches to caculating
compensationand their conclusions onthe appropriate per-call compensationamount that the Commission
should adopt.

68. A numberof commenters, notably the I X Cs, argue that the Commissionshould use
the margind cost of originating apayphone cal asthe basis for compensating PSPs. We concludethat use
of apurely incremental cost andard for dl cdls could leave PSPswithout far compensation for certain
types of payphone cdls, because sucha standard would not permit the PSP to recover a reasonable share
of the joint and common costs associated with those cdls®’ We aso reject, for similar reasons,
suggestions by commenters that we use local coin rates currently in place as a surrogate for a per-cdl
compensaion.?® As we stated in the Notice, "loca coin rates in some jurisdictions may not cover the
margind [incremental] cost of the service'®® Therefore, basing the per-cal compensation amount on
current locd coin rates, which are frequently subsidized by state regulators, would not fairly compensate
the PSPs. We a0 regject use of the $.12 per-call compensation amount the Commission firgt discussed
inits 1991 Notice of Proposed Rulemaking in the access code call compensation proceeding. We never
adopted the $.12 per-call amount, and that rate was effectively reected when the Commisson adopted
a$6 flat rate per payphone per month based on a per-call rate of $.40.2°

69.  Onthe other hand, the RBOCsand the independent payphone providers propose
that the Commission use market-based surrogates to support a per-cal compensation amount. In
particular, these commenters providedataonboththe average commissons paid to independent payphone
providersby AT& T on 0+ cdls and the average commissionreceived by independent payphone providers
on O+ cdlsfrom dl IXCs. Previoudy, in the access code cal compensation proceeding, we relied upon
AT&T O+ commissions as ameasure of the fair value of the service provided by independent payphone
providers when they originate an intergtate call.?** We conclude that use of 0+ commission data would
tend to overcompensate PSPs, because these commiss ons mayincludecompensationfor factorsother than
the use of the payphone, such as a PSP's promotion of the OSP through placards on the payphone. We,

237 Cf. Implementation of the Loca Competition Provisions of the Telecommunications Act of
1996, First Report and Order, FCC 96-325, para. 672-703 (rel. Aug. 8, 1996) ("Loca Competition
Order") (describing totad eement long-run incrementa cost methodology for pricing interconnection and
unbundled network eements).

238 See para. 46, above.

23 Notice at para. 22, n.64.

240 Second Report and Order, 7 FCC Rcd at 3257.
241 |,
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therefore, rgect use of this commisson data, as provided by the RBOCs and independent payphone
providers, to caculate the per-call compensation amount.

70. Becausewehave established e sawhereinthisReport and Order that the payphone
marketplace haslow entry and exit barriers and will likely become increasingly competitive,2*? we conclude
that the market (or the states, where there are specia circumstances) is best able to set the appropriate
pricefor payphone cdlsinthe long term. We conclude further that the appropriate per-cal compensation
amount ultimately is the amount the particular payphone charges for aloca coin call, because the market
will determine the far compensationrate for those cals. For example, if the rate at a particular payphone
is $.35, absent an agreement betweenthe PSP and the carrier-payor for a different amount, then the PSP
should receive $.35 for each compensable call (access code, subscriber 800, and directory assistance).
If arateis compensatory for local coin cdls, then it is an appropriate compensationamount for other cals
as wdl, because the cost of originating the various types of payphone cdls are amilar. Although the
Commission tentatively concluded in the Notice that PSPs should be compensated for their codts in
originaing cdls, as these costs are measured by appropriate cost-based surrogates, we conclude that
deregulated loca coin rates are the best available surrogates for payphone costs and are superior to the
cost surrogate data provided by the commenters.

71.  We conclude that the per-cal compensation amount equd to the local coin rate,
isadefault rate that will apply only in the albsence of a negotiated agreement between the parties. PSPs,
IXCs, subscriber 800 carriers, and intraLATA carriers may agree on an amount for some or al
compensable cdls that is ether higher or lower than the loca coin rate a a given payphone. In absence
of anagreement, the PSP shall be entitled to receive compensationfor compensable cdls at aper-cal rate
equal toitslocd coin rate, which represents the market-based rate for a cal at the payphone in question.

72. Before we move to alocd coin cal default rate, however, wefind it necessary to
observe over time how the payphone marketplace will function in the absence of regulation. Inparticular,
consumers facing time congtraints may not be able to find, in certain locations, areasonable subgtitute for
a payphone located onthe premises. In these cases where the location provider has an exclusive contract
with a PSP, the PSP may be able to charge supra-competitive prices. The location provider would share
in the resulting "locationd rents" through commissions paid by PSPs. To the extent that market forces
cannot ensure competitive prices at such locations, we may want to continue regulating, aong with the
states, the provisionof payphone servicesgenerdly or inparticular types of locations where the size of the
location or the caler's lack of time to identify potentia substitute payphones could lead to locational
monopolies. To alow usto ascertain the status of competition in the payphone marketplace, we conclude
that we should establish the default per-call rate for two years before leavi ng it to the market to set rate,
absent any changes in our rules. More specificaly, as discussed below,?* for the firg year after the
effective date of the rulesadopted inthis proceeding, IXCs will pay flat-rate compensationto PSPs. After
theinitia year, when per-cdl tracking cgpabilitieswill be in place, we concludethat | X Cswill be required
to pay a default rate of $.35 per cdl, whichis the loca coin rate in four of the five states that have
deregulated their local calling rates2** We conclude that the market-based ratein these satesis the best
evidence of a per-cal compensation amount that will fairly compensate PSPs. Therefore, for the limited
purpose of cdculaing compensationfor PSPs for the first two years of compensation (one year of flat-rate

242 See paras. 11-19, above.
23 geeparas. 119-126, below.

244 See Ex Parte Letter of Michadl Kedlogg, Counse, RBOCs to William Caton, Acting Secretary,
FCC (August 30, 1996).
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and one year of per-cal compensation), we will use adefault rate of $.35 per cal, which istherate inthe
mgority of statesthat have alowed the market to determine the gppropriate local coinrate. Asdiscussed
above,** the carrier-payor and the PSP may agree to a compensation rate that is different, and, therefore,
the default rate would not apply. For coinless payphones, which by definition do not havealocd coinrate,
the default rate will remain $.35 per cdl for as long as this rate is fairly compensable under Section
276(b)(1)(A).

73.  Vaious parties ask us to provide for ether upward adjustments in the per-cal
amount to account for inflation,?*® or downward adjustments to take advantage of technologica
advances.**” We concludethat by making the per-cal amount subject to negotiations, the marketplace will
make the appropriate adjustments, whether upward or downward. We set this compensation rate as a
default rate to be applied only if the PSP and the IXC are unable to negotiate some other form of
compensationfor compensable cals. Negotiations may lead to rates other than the default rate for severa
reasons. Firg, because virtudly dl of the costs are fixed costs and are not incurred on aper cal basis, an
IXC and a PSP might agreeto afixed compensationrate rather than compensationfor the monthly number
of cdls. Second, there may be locations in which a payphone would not be financidly viable if
compensated at only $.35 per compensable cdl, but would be vidble at a higher compensation rate. If an
IXC dill found it profitable to carry cdls at this higher rate, thenit would be in the mutud interest of the two
partiesto negotiate a higher rate. Third, the IXCs may choose to pass on the per-call compensation rate
to their customers. In the case of 800 subscriber cals, the IXC could passonthe cost to the called party.
If the called party refused to accept cdls for which it was charged $.35, but waswillingto accept cdlswith
alower charge, the IXC and the PSP may find it in their mutua interest to negotiate a per-cal rate lower
than $.35. Fourth, in locations where a competing payphone could be placed without the permission of
the location provider, a PSP may be willing to negotiate alower rate than $.35, rather than give an IXC
the incentive to place a competing payphone.

74.  Some PSPsargue that they should be entitled to aper-call compensationamount
greater thanthat set for locd coin cdls. In particular, inmate payphone providers argue that their costs of
originaing cals are greater than that of other payphone providers, which should entitle them to a specia
compensation rate of $.90 per cal.>*® We conclude at this juncture, however, that mandating a per-call
amount for inmate payphones, whichdo not alow local coincalls, could possibly lead to adoublerecovery
of costs aready included in higher-than-average operator servicerates and specia surchargeson end-user
phone hills for calls made on these payphones, as argued by Gateway, an inmate payphone provider that
opposes a greater per-cal amount.

75. MCI argues that semi-public payphones should not receive any per-call
compensation.?*® Section 276(d) states, however, that "inthis section, the term 'payphone service' means
the provisionof public or semi-public pay telephones....”" Pursuant to this definition, dl subsidiesfor sami-
public payphones are terminated under Section 276(b)(1)(B), just as they are for public payphones, "in
favor of acompensation plan as specified in subparagraph (A)[.]" Therefore, we conclude that, contrary

25 Seepara. 51, above.

26 APCC Reply at 34.

247 MCI Comments at 15; Sprint Comments at 21.

28 |nmate Codlition Comments at 2-3; Invison Comments et 5.

249 MCI Comments at 3.
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to MClI's arguments, semi-public payphones are entitled to receive per-cal compensation in the same
manner as public payphones.

76.  Wergect the argument by four statesthat Section 276 applies only to payphones
provided by the BOCs.?® While Section 276(a), which the states cite as support for their argument,
gpplies only to the BOCs, as do Sections 276(b)(1)(C) and Section 276(b)(1)(D), the remainder of
Section 276 gppliesto dl payphones, regardiess of their provider.®! When Congressintended to limit the
scope of aparticular provision in Section276 to the BOCs, it used the term "Béll operating company.'2>
Otherwise, it used the term "dl payphone service providerd,]"®® or smply "payphone service
providers.”* For example, Section 276(b)(1)(A) statesthat the per-call compensation plan must "ensure
that dl payphone service providers are fairly compensated[.]">*° In addition, Section 276(b)(1) statesthat
the Commissionshdl take actionto " promote competition among payphone service providers and promote
the widespread deployment of payphone services to the benfit of the general public[.]"*® Therefore,
based on the plain language of the Satute, we conclude that Section 276 grants us the requisite authority
to adopt rulesthat apply to al payphones, regardiess of their provider, except where the language clearly
gpplies only to the BOCs. Further, the I%iﬂaive history of Section 276 refers to both the BOCs and
independent payphone service providers.?

2. Entities Required to Pay Compensation

a. TheNotice

77. Inthe Notice, the Commissonstated that either a™ carrier-pays' sysem, wherethe
IXC who receives the call would be required to pay a per-cal charge to the provider of the payphone, or
a "=t use fee" sysem, where the toll-carrier would bill and collect from the end user and then remit
payment to the PSP, would satisfy the requirements of the 1996 Act.>® The Commission stated, however,
that the carrier-pays mechanism is preferable because it would result inlesstransaction costs because the
toll-carrier could aggregate its payments to payphone providers®® Under aset usefee, the Commission

20 See Maine Comments at 2-3. Four states, Maine, New Hampshire, New Mexico, and
Vermont, filed comments jointly. For purposes of discussion, we refer to the joint comments as"Maine
Comments.”

A1 47 U.S.C. § 276.

252 47 U.S.C. §§ 276(a), 276(b)(1)(C), 276(b)(1)(D).

253 47 U.S.C. §§ 276(b)(1)(A), 276(b)(1)(E).

254 47 U.S.C. §8 276(b)(1), 276(b)(3).

25 47 U.S.C. § 276(b)(1)(A) (emphasis added).

2% 47 U.S.C. § 276(b)(1).

257 Conference Report at 43.

258 Notice at paras. 25-28.
29 1d. at para. 28.
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stated, these paymentswould be spread among a vast number of payphone callersthrough their individud
telephone bills*®® Therefore, the Commission tentatively concluded that the appropriate compensation
mechanism isa"carrier-pays’ mechanism that builds on existing procedures under which 1XCs currently
pay access code call compensation.?®! Commenters were encouraged to include data on the transaction
costs that vgéjzuld likdy be imposed by ether the "carrier-pays’ or "set use fee' compensation
mechanisms

b. Comments

78. A widerange of commenters, induding AT& T, the RBOCs, GTE, various states,
and some independent payphone providers, supportsthe Commisson'stentative conclusonthat a”carrier-
pays' system for per-call compensation should be adopted.?®® They argue that this approach isthe least
burdensome, most cost effective, and places the obligation to pay onthe primary economic beneficiary of
the calls, the carrier that carriesthe cal.?®* Some parties assart that under this system, or any other system
inwhichthe carrier is respongible for paying compensation, it is the underlying, facilities-based carrier that
should be responsible for paying compensationto PSPs.?> Two debit card providersarguethat IXCsand
LECs should not be permitted to pass on the costs of per-call compensation exclusively to 800
subscribers® Frontier contends that, under the carrier-pays system, LECs as well as IXCs should be
required to pay compensation.?’ Frontier also contends that the Commission should adopt a carrier-pays
system that is administered by the LECs, who, unlike the IXCs, will be &ble to leverage their existing
business relationships as billing and collection agents for other carriers.?%®

79.  Other commenters, including APCC, MCI, and Sprint, contend that the
Commissionshould adopt a"set use feg," which would be collected by the carrier that handlesthe cdl and

260

=

261

=

262

=

%3 See, eg., American Express Reply at 10; Ameritech Comments at 8; AT& T Comments at 12-
13; Cdifornia PUC Comments at 13; Florida PSC Comments at 4, GTE Comments at 7-8; IPTA
Comments at 16; ITA Comments at 12-16; MICPA Comments at 4-5; NJPA Comments at 7; New
Y ork DPS Comments a 7; Ohio PUC Comments at 8; Peoples Comments at 25; RBOC Comments
a 6; Telaeasng Reply a 11; Teeport Comments at 4; Voice Reply at 2.

%4 1d.

265 APCC Comments a 24-25; GTE Reply at 6-7; Indiana URC Comments at 4; New Y ork
DPS Comments at 7.

266 Intellical Reply at 12; MobileMedia Reply & 6.
267 Frontier Comments at 20-21.
268 |d. at 12-14.
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remitted to the PSP to compensate it for the use of its payphone®®® These commenters argue that such
a government-mandated fee would give vishility to the costs of payphone compensation, and would
appropriately place these costs on the cost causer and lead to better economic decisions?® They dso
argue that the carrier-pays approach involves greater transaction costs than the set use fee, and that the
carrier-pays approach is smply a payment of asubsidy to PSPs.2”* Other parties spedificdly oppose a
st use fee on the grounds, among others, that it would make the IXC an involuntary billing agent for the
PSPs.2"2 Withregard to subscriber 800 cals, PageNet, a paging service whose customers use subscriber
800 numbers, contends that charging 800 subscribers a set use fee would be an unjust and unreasonable
practice under Section 201(b) of the Act.?” In addition, Intellicall, a debit card provider, argues that
imposing fees on 800 subscribers would interfere with existing contracts between carriers and debit card
providers?  While favoring a "carrier-pays' system, PacTd argues that the Commission should
"grandfather" the existing set use fee imposed at the state level by the Cdifornia PUC.2® The RBOCs
further argue that the Commissionshould grandfather al exiting Sate set use fees?’® On the other hand,
Sprint and MWAA argue that the Commisson must preempt dl exising State set use fees and that the
states must be directed to follow federa compensation models to avoid inconsistent state regulations.?’”

80.  Vaious commenters, induding smdl 1XCs and paging services, argue that the
Commission should adopt what they cal a"caler-pays' compensation system.””® Under this system, the
cdling party would dways pay for the cal by ether depositing acoin or by billing the charge to a credit
card or caling card.?”® For subscriber 800 cdlls, the calling party would dways be required to deposit a
coininto the payphone.?® These commenters argue dl of the following: this approachwould be no more

29 See, e0., APCC Comments a 23; CPA Comments at 5-8; MCI Comments at 6; One Call
Comments at 5-6; Sprint Comments at 12.

270 |d
271 |d

22 See eq., ITA Reply at 9-10; MICPA Comments a 4-5; MWAA Reply at 6; New York DPS
Comments at 7; Teleport Comments a 3; TRA Comments a 23; WorldCom Comments a 12.

2713 PageNet Comments at 8. Cf. MobileMedia Reply at 6 (800 subscriber iswrong compensation
payor).

274 |tlical Comments at 22.

215 PacTe Reply at 2.

216 RBOC Reply at 6-7.

217 MWAA Reply at 4-6; Sprint Comments at 10.

278 See, eg., AirTouch Comments at 13; Arch Comments at 4 (for subscriber 800 calls); Excel
Comments at 8; Frontier Comments at 10-12; MobileMedia Reply at 1-2, 3-7; PCIA Comments a 3-
4; PageNet Comments at 10-11; Scherers Comments at 3-4, 6-7; WorldCom Comments at 11-12.

219 |d.

280 |d
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burdensome than a local coin cdl; it would reduce transaction costs; and it would avoid the coin-free
approach that isinconsstent with CPE trestment.?®! At least two commenters dispute the Commission's
gatement inthe Notice that TOCSIA barred the Commission from imposing a coin-deposit compensation
system for access code calls.?®? The two commenters argue that the adoptionof rate guiddlines or arate
cap would not be a prescription of advance payment by callers, as prohibited by TOCSIA. %2 A number
of parties oppose either afeeimposed onthe cdling party or the coin-deposit requirement for certaintypes
of cdls under this sysem.®* They argue that the impact on cdlers should be either minimized or
transparent.®®

81.  Conquest, Intdlicdl, MobileMedia, and PageNet contend that the Commission
should recover the fundsnecessary for per-call compensation by raising the monthly subscriber line charge
("SLC") that ispaid by dl telephone customers.®® They argue that because payphones are used at one
time or another by virtudly al telephone customers, they should collectively bear the cost of per-cal
compensation. In addition, they argue that there are no reliable data that show which segments of the
population use payphones more than others.’

82.  Somecommenters argue that some parties should ether be exempted from the
obligationto pay per-cal compensation or be dlowed to "phase-in” their payment obligations. TRA and
Scherers argue that resdllers of interexchange service should not be required to pay per-call compensation,
at least onaninterim basi's, because they are unable to pass on these costs without severdly impacting ther
business®® TRA, ITA, and American Express further argue that dl existing debit cards should be
"grandfathered" and the carriersexempted fromhaving to pay per-call compensationonthe cdls associated
with those cards.®* ITA and Voice contend that per-call compensation obligations associated with debit
cards should be phased in after six months.?®

c. Discussion

281 |,

282 Intellicall Comments at 32-33; MobileMedia Reply at 9-10.

283 |,

24 See, eg., Ameritech Comments at 8; Florida PSC Comments at 4; MWAA Reply at 6; New
Y ork DPS Comments at 7; Oklahoma Comments at 2; TRA Comments at 23; Texas PUC Comments
at 3 (for access code cdls); Virginia SCC Comments at 3.

285 |,

26 Intellicall Comments at 21; MobileMedia Reply at 10-11; Page Net Comments at 7.

287 |,

28 Scherers Comments at 4-9; TRA Comments at 5-12.

289 American Express Reply at 10; ITA Comments at 22-23; TRA Comments at 15-16.

20 ]TA Comments at 24-26; Voice Reply at 3.
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83.  We agree with those commenters who mantain that the primary economic
beneficiary of payphone cals should compensate the PSPs.?* We concludethat the"carrier-pays’ system
for per-cal compensation places the payment obligation on the primary economic beneficiary in the least
burdensome, most cost effective manner. The Commission has previoudy adopted such an gpproach in
the access code compensation proceeding, and the compensation participants have created a payment
systemthat is an appropriate mode for this proceeding.?®> We concludethat the carrier-pays systemalso
gives | X Cs* the mogt flexihility to recover their own costs, whether through increased rates to dl or
particular customers, through direct charges to access code call or subscriber 800 customers, or through
contractua agreementswithindividua customers. Although somecommenterswould havethe Commission
limit the ways in which carriers could recover the cost of per-cal compensation,®* we conclude that the
marketplace will determine, over time, the appropriate options for recovering these costs. In addition,
under the carrier-pays system, individua carriers, while obligated to pay aspecified per-call rateto PSPs,
have the option of recovering either a different amount from their cusomers, including no amount at dl.
We conclude further that dl 1XCs that carry cdls from payphones are required to pay per-cal

compensation.

84. In the Notice, we discussed the option of adopting a"set use fee, " which would
be collected by the carrier and remitted to the PSP to compensate it for the use of its payphone®*® We
tentatively concluded that this system involved greater transactions costs than the carrier-pays system,
because a set use fee would spread payments among a vast number of payphone calers through their
individua telephone hills?*® A number of commenters maintain that the set use fee would involve fewer
transaction costs and that the carrier-pays system represents the payment of asubsidy to PSPs. %" We
disagree and conclude that the Commission’'s mandating that a particular set use fee be imposed and
collected fromcalerson millions of payphone calswould lead to far greater transaction coststhanthrough
the carrier-pays system, particularly given theflexibility the carrier has under the carrier-pays system to
recover the costs of per-call compensation asit seesfits.

85.  The"cdler-pays’' syssemadvocated by a number of commentersis avariation of
the set use fee under which the caler, as the "cost causer,” would aways be required to deposit coinsto
make a subscriber 800 cdl, and would have the option of either depositing coins or receiving a charge

21 Seepara. 77, above.
292 Second Report and Order, 7 FCC Rcd at 3257-60.

293 For purposes of paying compensation for compensable cdls and other associated obligations,
such asthetracking of cals, we note that the term "IXC" includes a LEC when it provides interdate,
intraLATA toll service. Currently, because LECs are not the primary carrier for subscriber 800 cdlls,
the rlevant toll cdls for which LECswill obligated to pay compensation are those that are made with
use of a LEC-specific access code. As LECs (both incumbent and non-incumbent) begin to carry
additiona toll calls originated by payphones, they will be required to pay per-cal compensation on
those cdlls.

294 Seen. 262, above
2% Notice at para. 28.
2% |,

297 See para. 79, above.
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through acdling card for placing other types of cdls that do not use a payphone's presubscribed carrier.?®
For reasons smilar to those cited for rgjecting the st use fee system, we likewise reject the caler-pays
system. While depositing coins into a payphone to make, for example, a subscriber 800 call may not be
more burdensome than aloca coin call and may involve fewer transaction costs than a billed charge, we
found in the Notice that any payment system that relies uponthe deposit of coins "would appear to unduly
burden many trandent payphone calers by requiring them to deposit coins in addition to providing call-
billinginformation.'®*® Wea so notedintheNoticethat "TOCSIA expresdy prohibitsthe Commissonfrom
adopting compensation rules for interstate access code cdls that require ‘advance payment by
consumers."®® At least two commenters argue that the Commission could interpret this statutory
prohibition as goplying only to the prescription of a specific compensation amount, which would not
preclude adoption of compensation amount guidelines, including a coin-deposit approach,® but we
concludethat suchan approachwould contradict the congressiond intent, and possibly the plainlanguage,
of Section 226(€)(2) of the Act.>? We aso reject the approach suggested by some commenters that the
Commission should increase the monthly SLC, which compensates a LEC for non-traffic-sensitive costs
associated with the use of its network, for dl telephone customers to fund the per-call compensation
system. We conclude that raising the SLC for this purpose would be contrary to the gods of the Act,
because these paymentswould not be borne by ether the primary economic beneficiary of payphonecalls
or the cost causer.

86.  Somecommenters, including APCC, GTE, New York DPS, and Indiana URC,
argue that it isthe underlying, facilities-based carrier that should be required to pay compensation to the
PSP in lieu of anon-facilities-based carrier that resdlls services, for example, to specific subscribersor to
debit card users3® We agree. Although we have concluded that the primary economic beneficiary of
payphone cdls should bear the burden of paying compensation for these cdls, we conclude that, in the
interests of adminigrative efficiency and lower codts, facilities-based carriers should pay the per-cdll
compensation for the calls received by their resdller customers** Because they do not have their own
networks, it would be dgnificantly more burdensome for resdlers to track calls from payphones. In
addition, tdecommunications services are often old inadvance, particularly in the debit card context, and
resold more than once before acdler ultimady usesthe service. In such situaions, it would be difficult
to identify the party that is liddle for the per-call compensation. We conclude further thet the facilities-
based carriers may recover the expense of payphone per-cal compensationfrom their resdler customers
as they deem appropriate, including negotiating future contract provisons that would require the reseller
toreimbursethe facilities-based carrier for the actual payphone compensati on amounts associ ated withthat
particular resdller.

2% See para. 79, above.
2% Notice at para. 27.

30 |,

301 See para. 80, above.
30247 U.S.C. § 226(€)(2).
303 See para. 81, above.

304 See, eg., ITA Commentsat 12-16 ("regulaory nightmares' involving excessive network
upgrades and transaction costs can be avoided by requiring underlying carrier to pay compensation).
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87.  Vaious commenters, notably resdllers and debit card providers, argue that the
Commissionshould ether exempt them on an interim basis from the obligationto pay compensation, or to
"grandfather" debit cards that have already been issued from the compensation obligation. We conclude
that, because Section 276 creates no exceptions for cals facilitated by resdllers or debit card providers,
such exemptions from the obligation to pay compensation, even on an interim basis, would be contrary to
the congressional mandate that we ensure fair compensation for "eachand every completed intrastate and
interstate call.’*® While we have not placed the burden of paying per-cal compensation directly on
resdllersor debit card providers, we conclude that the underlying carrier must begin paying compensation
on dl compensable cdls facilitated by its resdller and debit card cussomers and it is, in turn, permitted to
impose the payphone compensation amounts on these customers.

3. Ability of Carriersto Track Calls From Payphones

a. TheNotice

88.  TheCommissiontentatively concluded, inthe Notice, that tracking mechanismsand
surrogates exist, or might readily be made available, to support the per-cal compensation plan mandated
by Section 276(b)(1)(A).3% We sought comment on what tracking options are currently, or may soon be,
avalable. Additionaly, we sought further comment on the ability of existing IXC-based tracking
mechanisms to accommodate dl payphone providersand IXCs. In the event that no standard technology
or mechanism avallable for tracking exigts, the Commisson sought comment on aternative surrogate
methodologies that could be devised. Findly, we sought comment on which party or parties, whether
IXCs, PSPs, or intraLATA carriers, should be required to develop and maintainthe tracking or surrogate
methodol ogies.®”’

89.  The Commission aso tentatively concluded that IXCsand intraLATA carriers
should be required to initiate an annud independent verification of ther per-call tracking functions, to be
made available for FCC ingpection, to ensure that they are tracking dl of the cdls for which they are
obligated to pay compensation.®® Additiondly, the Commission sought comment on whether BOCsand
other LECsthat provide network tracking for their own payphones should be required to make those
tracking services available to independent payphone providersat the same rates, terms, and conditions as
they provide themsdlves3®

b. Comments

90. The RBOCs support the Commission's tentative conclusion that the requisite
technology currently existsfor carriersto track calls routed to themfrom payphones.®° TheRBOCsargue
further that no standardized technology for tracking cals needsto be prescribed by the Commission, and

05 47 U.S.C. § 276(b)(1)(A).
36 Notice at para. 30.
07 (g,

308 ]d. at para. 31.
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that carriers should be permitted to use whatever technology they prefer to meet their tracking
obligations'* They request that, if the Commission requires the carrier receiving the cal to provide the
cdl tracking, then the Commission should not preclude LECs and PSPs from developing their own cdl
tracking capabilities®? The RBOCs aso contend that the Commission should establish both atimeine for
achieving full cdl tracking capabilities within 12 months after the effective date of the rules, and interim
compensation rates based on average calling rates until then.3'3

91. TheRBOCs, USTA, Sprint, One Cdl, Cdifornia PUC, and othersargue thet the
Commission should require that 1XCs that receive the cals from payphones be obligated to provide the
call tracking necessary for compensation.®* These parties argue that only IXCs can track cals to
completion, IXCs are the Erimary economic beneficiary of these cals, and that non-IXC tracking
surrogates are not reliable®™ Ameritech argues, on the other hand, that the IXCs should not be required
to track calls, except during a brief transition period.3®

92.  Other commenters note difficultiesthat they argue are inherent with 1XC tracking
capabilities. MCI and Sprint argue that each payphone should be required to generate 07 or 27 coding
digitswithin the automatic number identification ("ANI") for the carrier to track cals3! AT& T statesthat
it currently cannot track subscriber 800 calls because it receives only the ANI of the terminating
telephone.®!® Becauseit estimatesthat aper-call tracking ability for subscriber 800 calswill take oneyear
to achieve, AT& T argues that the Commission should use a surrogate for these calls, which relies on
"studies made from a representative weighted sample of centra-office-implemented payphones.!® The
RBOCspropose ayear phase-inperiodfor tracking subscriber 800 cadls, but argue that AT& T's proposed
surrogate would rely on centra-office-implemented or "dumb” payphones, which are found in low usage
areas and, therefore, would underestimate the volume of subscriber 800 cdls3® USTA aso supports
relying on a surrogate for subscriber 800 calls for a one year trangition period.®* Some IXCs, such as
MCI, Cable & Wirdess, and CompTed, contend that carrier trackingis not practical or appropriate, and
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that it would involve substantial new investment.32 Cable & Wirdess estimates that it would reciui rea$l
million investment to establish a tracking mechanism for dl of the calsthat its network carries>® Cable
& Wirdessaso contendsthat requiring I X Csto track calswould lead to animpossble adminidrative task
onthe part of the carriers, because the IXCs would need to search dl of their call records to identify and
separate out cals from payphones.3**

93.  APCC arguesthat the Commissonhasanumber of options for mediating the per-
cal tracking burden of the smdl carriers. One option, according to APCC, would beto requirethe LECs
to track cdls on behdf of smdl IXCs** A second option, APCC argues, would be to relieve small
carriersof the tracking obligationand have them pay per-call compensation, particularly for subscriber 800
cdls, onaflat rate per month according to their percentage of toll revenue or, if possible, ther percentage
of overal payphone and non-payphone 800 service traffic.3® The RBOCs contend, on the other hand,
that the amdl carriers should be required to track individud cals using payphones or contract out the
tracking to another party, because carriers that benefit from beng in the market must accept the
respongbilities that go with it.3?’

94.  Various commenters, paticularly some 1XCs and Ameritech, argue that the
Commissionshould placethe obligationto track cals using a payphone on LECs, PSPs, or acombination
of both. For example, Com?Tel argues that LECs should provide the tracking, and the PSPs should pay
the LECs for this service3® MCI and Indiana URC contend that LECs and PSPs should share the
respons biIita/for tracking calls3* WorldCom argues that per-cal tracking should be the responsibility of
the LECs,** while Ameritech and Scherers argue that the PSPs should assume this obligation.®! These
parties contend that LEC- or PSP-based tracking would be superior because those who want payment
must keep count of compensable cals and bill for them, and al payphones will soonbe able to obtain call
detail information to make this possible®2 Ameritecharguesthat the Commissionshould require | X Csto

322 See, eg., Cable & Wirdess Commentsat 9-11; CompTel Comments at 8; MCl Comments at

32 Cable & Wirdess Comments at 10.

324 |d. at 9-11.

325 APCC Reply at 20-21.

3% APCC Comments at 27.

%27 RBOC Reply & 9.

328 CompTd Comments at 9-10.

329 MCI Comments at 8; Indiana URC Comments et 4.

330 WorldCom Comments at 14-15.

31 Ameritech Comments at 11; Scherers Comments at 5.

332 Ameritech Comments at 11; Scherers Comments at 5; WorldCom Comments at 14-15.
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process answer supervision for LECs engaged in tracking.®*® The RBOCs, GTE, and NECA oppose a
tracking systemthat would place the responsihility for tracking cals on LECs>** They argue boththat the
Commissionshould not disproportionately burdenthe L ECswhile other partiesreceive the primary benfit
for these cdls, and that only 1XCs can track calsto completion and detect multiple cdls within a Sngle
diding transaction.®*> USTA contends that LECs are not able to track subscriber 800 calls.3%¢

95.  The RBOCssupport the Commisson'stentative conclusonthat carriersshould be
required to initiate an annua independent verificationof their per-call tracking functions for a period of two
years, provided that both the Commission and PSPs be dlowed to inspect this verification.**” APCC
arguesthat the Commissionshould requireannua independent audits of carriers per-cal tracking functions
and requirethe carriersto comparether dataagaingt paralel LEC or smart payphone data.®*® Tedessing
argues that such an audit should occur on a quarterly basis*°

c. Discussion

96. Based onthe informationinthe record, we conclude that the requisite technology
exigsfor | XCsto track cals frompayphones. Werecognize, however, that tracking capabilitiesvary from
carrier to carrier, and that it may be appropriate, for an interim period, for some carriers to pay
compensationfor "eachand every completed intrastate and interstate cal” onaflat-rate basis until per-cal
tracking capabilities are put into place, as discussed below.

97.  We conclude further that, as stated in the Natice, it is the respongbility of the
carier, whether it providesintraLATA or interLATA services, asthe primary economic beneficiary of the
payphone cals, to track the cals it receives from payphones,** dthough the carrier has the option of
performing the tracking itsdlf or contracting out these functions to another party, such as a LEC or
clearinghouse. In other words, while we assgn the burden of tracking onthe carrier receiving the call from
apayphone, partiesto a contract may find it economically advantageousto place this tracking responsbility
on another party. We decline to require LECsor PSPsto perform per-cdl tracking themsdves. Neither
LECs nor PSPs are the primary economic beneficiaries of payphone calls. We conclude, however, that
LECs, PSPs, and the carriers receiving payphone cals should be able to take advantage of each other's
technologica capabilities through the contracting process. To this end, we agree with the RBOCs and

333 Ameritech Reply at 10.

334 GTE Reply at 7-8; NECA Reply at 2; RBOC Reply at 6-7. See aso Puerto Rico Telephone
Reply at 6.

3B |,
36 USTA Reply a 3-4.

337 RBOC Comments at 7.
3% APCC Comments at 26.
3% Tedadeasng Reply at 11.

340 Notice at paras. 29-31.
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conclude that no standardized technology for tracking calls is necessary, and that 1XCs may use the
technology of their choice to meet their tracking obligations3*

98. MCI and Sprint contend that each payphone should be required to generate 07
or 27 coding digits within the ANI for the carrier to track calls®*? We agree. Currently under our rules,
L ECsarerequiredto tariff federaly originating line screening ("OLS") servicesthat provide adiscrete code
to identify payphones that are maintained by non-LEC providers3*® We conclude that LECs should be
required to provide smilar coding digits for their own payphones.

99.  AT&T datesthat it currently cannot track subscriber 800 cdls becauseit receives
only the ANI of the terminating tel ﬁhone, and it estimatesthat a per-call tracking ability for subscriber 800
cdls will take one year to achieve.>* Other commenters, such asthe RBOCsand USTA, propose aone-
year trandtion before carriersare required to track subscriber 800 calls. In view of the current difficulties
intracking such cdls, we concludethat atrangitioniswarranted for requiring carriersto track compensable
cdls. Therefore, we require carriers to provide for tracking of al compensable calls they receive from
payphones, through any arrangement they choose, as soon as possible, but no later than one year fromthe
effective date of the rules adopted in this proceeding.® Until that date, carriers must pay flat-rate
compensation, as specified below. 3%

100. We recognize that implementing a per-cal tracking capability will require new
investments for some carriers, particularly amdl carriers, but we conclude thet the mandate of Section 276
that we ensure afair "per cal compensation plan” for "each and every completed intrastate and interstate
cal" requires these carriers to provide tracking for cals for which they receive revenue, even though they
previoudy did not have to compensate the PSP for many of these cdls. We conclude further that, by
permitting carriers to contract out their per-cal tracking responshility, and by dlowing a transition for
tracking subscriber 800 calls, we have takenthe appropriate stepsto minimize the per-call tracking burden
on smal carriers. In addition, we conclude that, to pardle the obligation of the facilities-based carrier to
pay compensation, the underlying, facilities-based carrier has the burden of tracking cdlls to its resdler
customers, and it may recover that cost from the resdller, if it chooses.

101. Inthe Notice, wetentatively concluded that carriers should be required to initiate
an annud verification of ther per-call tracking functions to be made available for FCC ingpection upon
request, to ensure that they are tracking al of the cdls for which they are obligated to pay compensation.
We require this verification for a one-year period, the 1998 cdendar year, and delegate to the Chief,
Common Carrier Bureau, the authority to establish the form and content, if necessary, of the verification
documentation of these per-cdl tracking capabilities. We conclude that requiring carriers to maintain the

31 See RBOC Comments at 7.
32 MCI Comments at 10; Sprint Comments at 16.

33 Palicies and Rules Concerning Operator Service Access and Pay Teephone Compensation,
CC Docket No. 91-35, Third Report and Order (rel. Apr. 5, 1996) at para. 34 ("OLS Order").

344 AT&T Comments at 14-15.

35 Asdiscussed at para. 49, above, IXCs aso have the option of avoiding the obligation to pay
per-call compensation for subscriber 800 calls by blocking these calls from payphones.

346 See paras. 119-126, below.
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appropriate records and certify as to the accuracy of both the data and the tracking methodology would
facilitate the prompt and accurate payment of per-call compensation. We also conclude that PSPs should
be alowed to inspect this certification, gpart from any proprietary network data. 1n addition, we expect
that the PSPs and carriers performing the tracking will work together to reconcile or explain any PSP data
that are incongstent with the annua certification. We decline to adopt, however, the suggestions of some
commentersthat we require afull-scale independent audit of acarrier'stracking capability, or mandate that
the verification occur on a quarterly basis. A full-scde audit or a quarterly verification would impose too
great of a burden on carriers in an area where we have encouraged them to use technology and other
arrangements of their choice in implementing a per-call tracking capaility.

4. Administration of Per-Call Compensation

a. TheNotice

102. In the Notice, the Commisson tentatively concluded that the direct-billing
arrangement established for the payment of compensation from I XCs to PPOs should be used with the
ample addition of requiring IXCs, and the intrastate interexchange operations of LECs, to send back to
each PSP agatement indicating the number of toll-free and access code calls that eachcarrier hasreceived
fromeach of that PSP's payphones.3*” The Commission also proposed to establisharequirement that the
carier reponsible for paying compensation file annualy a brief report with the Common Carrier Bureau
liding the total amount of compensationpaid, pursuant to the rules adopted inthis proceeding, to PSPsfor
intrastate, interstate, and internationd calls, the number of compensable calls received by the carrier; and
the number of payees.>*® Sucharequirement would hep ensurethat the carriersare tracking dl of the cdlls
for which they are obligated to pay compensation.3*

103. Becausethe compensation mechanismproposed inthe Noticeusesthe ANI asthe
bass for tracking cdls, the Commission tentatively concluded that minima regulatory guiddines for the
industry should be adopted regarding resolutionof disputed ANIs in the per-call compensation context.>*°
Possible guiddines for which the Commission has sought comment are asfollows: (1) intraLATA carier
provison of alig of payphone ANIsto IXCs (eg., each quarter); (2) verification of disouted ANIs by
intraLATA carrier onrequest; (3) maintenance of verificationdatafor at least 18 months after the close of
a compensation period; (4) acceptance of compensation dams once an intraLATA carrier makes a
positive identification of aningaled payphone; (5) IXC denia of payment for compensationdamsthat are
submitted by a PSP over one year after the end of the period in question. !

b. Comments

347 Notice at paras. 32-33.
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104. APCC arguesthat the compensation payor should bear the costs associated with
the adminigtration of the compensation mechanism.®? Various commenters argue that the Commission
should use adirect-hilling arrangement for the payment of compensation from I XCsto PSPsthat issmilar
to the one adopted in the access code call compensation proceeding.®? MCI argues that under the
Commission's proposed direct-billing arrangement, carriersshould berequiredtoreport to the Commission
only the total amount of compensation paid to al PSPs annually.®* Other commenters, notably the small
I XCs, contend thet the LECsare better equipped than the IXCs and intraL ATA carriersto adminigter the
payment of per-cal compensation.®® Some of these commenters argue that PSP-administered
compensation would be preferable to that handled by the carriers receiving the payphone cals>*® SDN
argues3 E_Lhat compensation should be based on a nationd formula and administered by the individua
dates.

105. The RBOCs, Sprint, APCC, and Peoples support the Commission's tentative
conclusion that minima regulatory guiddines for the industry should be adopted regarding resolution of
disputed ANIs.*® They argue that LECs must be given an incentive to provide accurate and timely
verification of ANIs for independently provided payphones®*® MCI argues that a dispute resolution
process is not necessary if anphoneﬁ are required to tranamit certain information digits associated with
payphone-originated calls>®

106. The commenters aso make a number of suggestions on the possible dispute
resolutionguiddines articulated by the Commissoninthe Notice. GTE arguesthat mandatory procedures
in this area are not necessary, because of the increased costs they will entail.*! In addition, GTE argues
that PSPs are able to file a complaint with the Commission when they have a dispute regarding
compensation.®®? With regard to the list of payphone ANIs provided each quarter by the LECs, AT& T
argues that it is the LEC that provides the payphone line that must provide the list, not the intraLATA

%2 APCC Reply at 25-26.
%3 See eg., AT&T Comments at 16; GVNW Comments at 4.
%4 MCI Commentsat 11.

35 See, eq., Cable & Wirdless Comments at 11-12; CompTel Comments at 10-11; Excel
Comments at 6-7; Frontier Comments at 12-14; WorldCom Comments at 17-18.

356 Cable & Wirdess Comments at 13; Excd Comments at 7;: MClI Comments at 19.
357 SDN Comments at 2.

38 APCC Comments at 29; Peoples Comments a 26; RBOC Comments at 7; Sprint Comments
at 15.

B9 |,
360 MCI Commentsat 11.
361 GTE Comments at 8-9.
%2 |,
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carrier presubscribed to the payphone3* GVNW argues that requiring LECs to furnish IXCs with a
quarterly list of ANIsistoo costly and burdensome, and technol ogy-based solutions to tracking problems
will eventualy make this lis unnecessary.>** AT&T requests that the Commission require the LECs to
submit the AN list to the IXCs within 30 days of the end of a compensation period.>®

107. AT&T and Sprint contend that if the LEC does not provide verification of a
disputed payphone ANI, carriers should not be required to pay compensation.®® AT& T further contends
that LECs should be required to provide verification in atimely fashion.*®” MICPA argues that carriers
should not be able to use ddlays in LEC verification to delay the payment of compensation to PSPs.3%®
APCC arguesthat the Commissionshould impose a pendty for L ECsthat do not make a verificationwhen
requested.®® MCI suggests that if apayphone is disconnected, the LEC should be required to notify the
compensation-paying carrierswithin 24 hours.3™® NTCA contends that the possible guidelines outlined by
the Commission would impose too great of aburden on smal LECs3* MCI argues that the statute of
limitations for the payment of compensation should not be tolled while ANIs are being disputed.32 Two
state associations of independent payphone providers argue that the Commissonmust prohibit the carriers
from imposing undue burdens on PSPs before paying compensation.3”

108. A number of independent payphone providersargue that the Commission should
shorten the quarterly compensation period.*”* Peoples and Teldeasing both suggest that carriers should
pay compensation to PSPs on a monthly basis3* MCI argues that it should not be required to pay
compensation on clams more than three months old.*® Sprint argues that, to reduce the administrative

%3 AT&T Comments at 17.

%4 GVNW Comments a 3.

%5 AT&T Commentsat 17.

%66 AT&T Commentsat 17-18; Sprint Comments at 15.
%7 AT&T Comments at 17.

368 MICPA Comments at 6.

369 APCC Comments at 29.

370 MCI Comments at 12.

371 NTCA Comments at 5-6.

372 MCI Comments at 12.

3% IPTA Comments at 19; MICPA Comments at 6.

374 |PTA Comments at 21; MICPA Comments at 6; Peoples Comments at 26; Teldeasing Reply
at 11.

375 Peoples Comments a 26; Teldeasing Reply at 11.
376 MCI Comments at 12.
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burden and costs associated with the payment of compensation, carriers should be adlowed to defer
payment to PSPs until the PSP is due to receive a minimum of $10 from that carrier.>”” The RBOCs
contend that the Commission should impose a penalty on carriers who demonstrate awilful falure to pay
compensaion.®® APCC argues that PSPs should be alowed to charge interest for payments that have
been due for more than 90 days.*"

109. To fadlitate the payment of compensation, CompTe argues that PSPs should
register with a centra resource al payphones for which carriers must pay compensation.®® It arguesthat
this step would reduce adminigirative cogts for dl parties, avoid duplication of efforts, and negate the risk
of multiple payments to separate parties daiming ownership of the same payphone.®! APCC arguesthat,
to avoid additiona payment disputes, each LEC bill for payphone service must affirmatively Satethat itis
for payphone sarvice.®?

c. Discussion

110. Weconcludethat we should adopt adirect-hilling arrangement betweenl X Csand
PSPs, oncetracking capabilitiesareinplace, that would build on the arrangement established inthe access
code cdl compensation proceeding, withthe addition of the requirement that these carriers must send back
to each PSP a statement indicating the number of toll-free and access code calls that each carrier has
received from each of that PSP's payphones3® This arrangement places the burden of hilling and
collecting compensation on the parties who benefit the most from cdls from payphones -- carriers and
PSPs. For this reason, we conclude that it would not be appropriate to burden LECs with the
adminigration of the per-call compensationmechanism, becausether economicinterestinthe compensable
cdlsis sgnificantly less than that of the IXCs and PSPs. While PSPs could be efficient administrators of
a compensation mechanism, we conclude that the carriers aready responsible for tracking the cdls and
paying compensation for them have the grestest ability and incentive to establish the mogt efficient means
of adminigtering the payment of compensation. Aswiththe tracking of calls, carrier-payorsarefreeto use
clearinghouses, smilar to those that exist for access code call compensation, or to contract out the direct-
hilling arrangement associated with the payment of compensation. We decline to leave it to the individud
statesto administer compensation, as suggested by SDN,** because we believe the partiescanagreeon
a solution more efficient than the likely varying gpproaches adopted by each of the Sates.

111. We a0 proposed in the Notice to establish a requirement that the carrier
responsible for paying compensationfile each year abrief report with the Common Carrier Bureau listing

377 Sprint Comments at 15.

378 RBOC Comments at 7.

379 APCC Comments at 30. See dso Teldeasing Reply at 11.

30 CompTd Commentsat 11. See dso GTE Comments at 7-8; Oklahoma CC Comments at 3.
3%l CompTd Commentsat 11.

32 APCC Comments at 30.

33 Notice at paras. 32-33.

34 See para. 104, above.
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the total compensation paid to PSPs for intragate, interstate, and internationa cals; the number of
compensable cdls carried by the carrier; and the number of payees3® Such a requirement would help
ensurethat the carriersaretracking dl of the cals for which they are obligated to pay compensation. This
requirement will apply to calendar year 1998, when tracking capabilities are in place and compensationis
beingpaid onaper-cal basis. While MCI argues that carriers should be required to report only the total
amount of compensation to dl PSPs annudly, we conclude that more detailed reporting is necessary to
monitor the per-call payphone compensation mechanisminitsinitia complete calendar year to hep ensure
that dl I X Csarepaying their respective compensationobligations. We conclude further that, once per-call
compensationisroutindy paid by I XCs, tHsreg)orti ng requirement will be terminated after the carriershave
filed their reportsfor the 1998 calendar year.3° Carrier-payors should filetheir reports as soon aspossible
after the end of the calendar year, but no later than the end of the first quarter of the following year. To
implement the reporting requirement, we delegate to the Chief, Common Carrier Bureau, the authority to
edtablish the form and content, if necessary, of the annud report listing the total amount of compensation
paid to PSPs, including the authority to extend or limit the scope of this report.

112. Whilewe have eected to burden the LECs only inggnificantly in creating the per-
cal compensation mechanism mandated by Section 276 of the Act, we conclude that we mugt establish
minimd regulatory guiddines for the payphone industry regarding resolution of disputed ANIs to give
L ECS®' agreater incentive to provide accurate and timely verificationof ANIsfor independently provided
payphones. Whileany party may fileacomplaint with the Commission about disputed ANIs, we conclude
that the better practice is for LECswho maintain the list of ANIsto work with both carrier-payors and
PSPsto resolve disputes more efficently and quickly before lodging a complaint withthe Commisson. We
a so conclude that we should requirethat each LEC must submit to each carrier-payor onaquarterly bass
alig of ANIsof dl payphonesin the LEC's service area (called the "COCQOT ligt" in the access code call
compensation proceeding).3® We disagree with GVNW's proposal that furnishing the quarterly list of
ANls is too costly and burdensome for LECs. As stated above, we have attempted to minimize the
burdens on LECs, and no party has shown thet thereis currently an effective subgtitute for thislist, despite
the future promise of technologicd solutions.

113. Inresponseto the various arguments made by commenters, we concludethat the
fallowing guiddines will facilitate the proper verification of payphone ANIsby LECs. Firgt, LECs must
providealig of payphone ANIsto carrier-payorswithin 30 days of the close of each compensation period
(i.e, each quarter). Second, LECs must provide verification of disputed ANIs on request, in atimely
fashion. Such verification datamust be maintained and available for a least 18 months after the close of
a compensation period. Third, once a LEC makes a pogitive identification of an ingdled payphone, the
carrier-payor must accept claims for that payphone's ANI urtil the LEC provides information, on atimely
basis, that the payphone has been disconnected. Fourth, a LEC must respond to all requests for ANI
verification, even if the verification is a negative response. Carrier-payors are not required to pay

35 Notice at para. 33.
36 1d. at para. 33, n. 90.

%7 AsAT&T correctly points out, it is the LEC that provides the payphone line that must provide
thelist of ANIs, not theintraL ATA carrier presubscribed to the payphone. AT& T Commentsat 17.

38 Second Report and Order, 7 FCC Red at 3259. LECs are permitted to "recover their
reasonable costs in generating and producing these lists through direct charges' to the carriers using
them. Reconsderation Order, 8 FCC Red at 7157. "COCOT" is an acronym for customer-owned,
coin-operated telephone.
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compensationoncethe LEC verifiesthat the particular ANI isnot associated withaCOCOT linefor which
compensation must be paid. Fifth, carrier-payors should be able to refuse payment for compensation
dams that are submitted long after they were due. Carriers should not refuse payment on timeliness
grounds, however, for ANIs submitted by a PSP up to one year after the end of the period in question.
Further, the period for a PSP to bring a complaint to the Commission based on an ANI disputed by the
carrier-payor will not begin to accrue until the carrier-payor issues afina denid of the clam.

114. We conclude that the guiddines, as outlined above, will facilitate the proper
verification of payphoneswithout imposing undue burdens on LECs, PSPs, or carrier-payors. Inadopting
these guidelines, we rgject a number of proposals by commenters. First, in response to the argument of
AT&T and Sprint that they not be required to pay compensation when a LEC failsto verify a particular
ANI, we concludethat by directing L ECsto respond to dl requestsfor verification, carriers should be able
to avoid payment only when the LEC issues a negative response to the verification inquiry. Second, we
conclude that mandating a penalty on the LEC, as urged by APCC, for fallingto respond to a verification
request in a timdy manner, is not necessary when the Commisson's complaint process is available.
Smilaly, the complaint process is avalable to PSPs for instances of a carrier's wilful failure to pay
compensation, as discussed by the RBOCs. We note that we will aggressvely take action on such
complaints. Third, we conclude that requiring a LEC to notify al carrier-payors of a payphone
disconnection within 24 hours would be too great a burden to place on LECs, particularly when they are
required to provide ANI ligsonly onaquarterly basis. Such natification, however, should occur onabasis
as timdy as possble. Fourth, we conclude that, for purposes of bringing a complaint before the
Commissionconcerning acarrier's payment of payphone compensation, the time period for the statute of
limitations does not begin to run until after the carrier-payor considers a compensationclaim and issuesa
fina denid of the clam. To conclude otherwise, as suggested by M CI, would permit a carrier-payor to
delay adenid of the clam to preclude a PSP's complaint remedy before the Commission.

115. Vaious independent payphone providers argue that we should require
compensationto be paid onamonthly basis. Inthe accesscode call compensation proceeding, wea lowed
the partiesto determine how and when compensation would be paid, and quarterly compensation period
was adopted by the industry through consensus®¥*  While the industry may decide upon a smilar
compensation period for per-cal compensation, weleave the details associated withthe adminigtration of
this compensati on mechanismto the parties to determine for themsd ves through mutua agreement.>*° We
disagree, however, withM Cl's proposal that carriers not be required to pay compensation clamsthat are
more thanthree months old. Because a carrier-payor's administrative expenses are presumably reduced
through the payment of compensation on a quarterly, as opposed to monthly, basis, we conclude that the
reasonable trade-off is that the carrier remainsliable, as discussed above,**! for compensation daims that
are submitted within one year of the end of the compensation period in question. The parties may
themsdlvesrevigt thisissue if they elect a shorter compensation period. Sprint arguesthat acarrier should
be alowed to defer payments to individual PSPs until the amount due aggregatesto $10 fromthat carrier
to the particular PSP for dl of its payphones. We agree and conclude that such a requirement would
reduce the adminigtrative expenses associated with the payment of compensation. If PSPswould like to

389 Second Report and Order, 7 FCC Rcd at 3259.
30 |,

391 Seepara. 113, above.
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charge interest on overdue payments from I1XCs, as suggested by APCC,3 they should negotiate such
aprovison in their compensation agreement with the particular carrier.

116. WeagreewithAPCC that the payment of compensation would be facilitated and
some disputes avoided if LECs were required to sate affirmatively ontheir bills to PSPs that the bills are
for payphone service. We conclude that LECswho have knowledge that a particular phone lineis used
for a payphone, must indicate on that payphone's monthly hill that the amount due isfor payphone service.
We aso agree with CompTd's suggestion that the registration of al payphoneswithacentral resource or
clearinghouse would reduce adminidrative cogtsfor dl parties and would avoid duplication of efforts. We
decline, however, to mandate the crestion of a central resource or clearinghouse for compensation
purposes, and believe that the parties themselves are better able to establish such a resource that would
be directly connected to the payment of compensation.

5. Interim Compensation M echanism

a. TheNotice

117. The Commission sought comment on whether independent payphone providers
should receive some measure of interim compensation, to be paid until the effective date of the find rules
adopted inthis proceeding, for the growing volume of did-around calls originated fromtheir payphones.
Those who support such rdief were ingtructed to comment on the appropriate interim compensation
amount, how such an interim compensation mechanism could be structured, and the feasibility of
implementing aninterim planwhenfind rulesare required to beinplace in nine months.3** The Commission
aso requested comment on the legd basis for, and practical consequences of, making such interim
compensation effective as of the release date of the Notice. 3

b. Comments

118. Variousindependent payphone providersand Bell Southarguethat the Commisson
should prescribe interim relief for independent payphone providers, retroactive to the date of the Notice
and to be paid until the effective date of the rules adopted in this proceeding, for the growing volume of
dial-around cals originated from their payphones3*® They argue that independent payphone providers,
unlike the LECs, are uncompensated for the mgority of coinless cdls that use their payphones, and that
the quantity of these calls is increasing.®®” They adso argue that delays for unforeseen reasons will likely
impect the effective date of the find rulesin this proceeding, which makes an interim relief mechanism a

392 See para. 108, above.
393 Notice at para. 39.

3% 1d. at para. 40.

395

=

3% APCC Comments at 34-40; BdllSouth Comments at 6-7; Communications Central Comments
at 10-11; NJPA Comments at 9-10; Peoples Comments at 10-11; Telaleasing Reply at 8.

397 APCC Comments at 34-37; Peoples Comments at 10-11.
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necessity for the surviva of their businesses®® These commenters suggest compensation amounts that
range from $.40 on a per-call basis** to $24,*° $38.70,%" and $40"“ on a flat rate per phone basis.
Intdlicdl suggests that the Commission prescribe interim relief through a "cdler-pays’ coin deposit
approach.“®® BellSouth adso arguesthat L EC-owned payphones should be digibleto receiveinterim relief
oncethey haveremoveddl subsidiesfromtheir payphone operations.** TheRBOCs, GTE, AT& T, MCl,
Sprint, and One Cal dl oppose granting interim relief to independent payphone providers*® They argue
that such relief would be unadminigrable because it would reqéJi re parties to participate in two payment
systems, and interim rdief would be without a statutory basis*® AT& T states that it does not oppose
interim relief for access code cdls only. %’

c. Discussion

119. Becausethe I X Csrequiredto pay compensationto PSPs are not required to track
individua compensable calls until one year from the effective date of the rulesadopted inthis proceeding,
we conclude that PSPs should be paid monthly compensation on aflat rate by 1XCs with annud toll
revenuesinexcess of $100 million, b§i nning on the effective date of the rules adopted in this proceeding
and ending on October 1, 1997.%% This flat-rate monthly compensation will gpply proportionaly to
individud 1X Cs, based ontheir respective annud toll revenues. For reasons of administrative convenience
of the parties, we concludethat we should modd the interim mechanism adopted inthis Report and Order
on that set forth in the access code call compensation proceeding.*® In the access code compensation
proceeding, CC Docket No. 91-35, we excused severa carriers from the obligation to pay flat-rate
compensation for originaing access code cals, because they certified that they were not providers of

38 |,
39 APCC Comments a 36-40; Communications Centra Comments at 10-11.

40 NJPA Comments at 9-10.

401 Peoples Comments at 10-11, accord BdlSouth Reply at 2; Tddeasing Reply a 9.
402 APCC Comments at 36-40.

403 Intellical Comments at 36.

404 BdlSouth Reply at 2.

405 AT& T Comments at 11; GTE Comments at 10; MClI Comments at 15; One Call Comments at
8; RBOC Comments at 19-20; Sprint Comments at 25.

406 |d.
47 AT&T Comments at 11.
408 Unlike the per-cal compensation mechanism adopted in this Report and Order, the interim flat-

rate compensation obligation applies to both facilities-based 1XCs and resdllers that have respective tall
revenues of $100 million per year.

409 See genardly Second Report and Order, Reconsideration Order, and Second Further Notice.
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"operator services," as defined by TOCSIA.*° We note that Section 276's requirement that we ensure
fair compensationfor "eachand every completed intrastate and interstate call,”" induding access code calls,
supersedes the compensation obligations established in CC Docket No. 91-35, induding the waivers
granted to AT&T and Sprint.** Because Section 276 is the statutory authority for mandating per-call
compensation for al compensable cals, induding access code cdls, the statutory excluson in TOCSIA
for those carriers that are not providers of "operator services' isno longer abass for being excused from
the obligation to pay ether the tota flat-rate compensation amount established in the indant proceeding,
or a portion thereof.

120. Inthe Notice, we set forththe history of the flat-rate compensation mechanismwe
adopted for access code cals. TOCSIA had directed the Commissonto determine whether independent
payphone providersshould receive compensationfor originatinginterstate cals to non-presubscribed OSPs
from their payphones.*? The Commission concluded in the Second Report and Order that a per-call
compensationmechanismwaspreferable because it would create greater incentivesfor PPOsto placethar
payphones in locations that generate the most traffic. The Commission concluded, however, thet it was
not technically feasible to implement such amechanism a tha time**® Instead, the Commission adopted
flat-rate compensationinthe amount of $6 per phone per month (based onaverage of 15 accesscode cdls
at arae of $.40 per cdl), on an interim basis.

121. Whenwe adopted a compensation mechanismfor interstateaccess code cdls, the
Commission concluded that, because they did not involve use of a" carrier-specific access code"* and
were routed directly to an end user, subscriber 800 cdls were not within the class of calls for which
TOCSIA directed the Commission to consider compensation.*® The Commission, therefore, limited

410 sacond Further Notice, 10 FCC Rcd at 11463.

41 Two IXCs, AT&T and Sprint, certified to the Commission that they were able to pay
compensation on a per-call basis and petitioned the Commission for approval to pay compensation on
that basis. See Policies and Rules Concerning Operator Service Access and Pay Telephone
Compensation, Memorandum Opinion and Order, 10 FCC Rcd 1590 (Com. Car. Bur. 1994)
("AT&T Waiver"); Memorandum Opinion and Order, 10 FCC Rcd 5490 (Com. Car. Bur. 1995)
("Sprint Waiver). They argued that a per-call compensation mechanism would better serve the
Commission's objective to implement a more cost-based approach to compensation for cals to non-
presubscribed OSPs. The Common Carrier Bureau agreed and granted AT& T and Sprint the right to
pay compensation in the amount of $.25 per call in lieu of paying per-phone compensation to PPOs.
Id.

412 47U.5.C. §226(9)(2).

413 sacond Report and Order, 7 FCC Red at 3252-53.

414 The Second Report and Order defines an "access code” as a "sequence of numbers that, when dialed,
connects the caller to the OSP associated with that sequence, as opposed to the OSP presubscribed to the
originating line. Access codes include 10X XX in equal access areas and "950" Feature Group B dialing (950-0XXX
or 950-1X X X) anywhere, where the three-digit XXX denotes a particular IXC. Some OSPs use an 800 number as an
accesscode.” 1d. at 3251 n.1.

415 Firgt Report and Order, 6 FCC Red at 4746 (citing S. Rep. No. 439, 101st Cong., 2d Sess. 19 (1990), reprinted

in 1990 U.S. Code Cong. & Ad. News 1577, 1582). "Subscriber 800 calls' consist of callsto an 800 number assigned
to a particular subscriber. See Florida Payphone, 54 F.3d at 859.
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compensationto interstate " access code calls."** In July 1992, in responseto apetition for reconsideration
by the APCC, the Commisson affirmed its conclusion that subscriber 800 calls were not within the
Commission's definition of interstate "access code cdls' for which compensation should be paid.**”  In
1992, after the Commission affirmed its exclusion of subscriber 800 cdls from the class of compensable
access code calls, the Florida Pay Telephone Association ("FPTA™) sought judicia review in the United
States Court of Appedlsfor the District of Columbia Circuit of this aspect of the First Report and Order
and the Subscriber 800 Reconsideration Order. In its Florida Payphone decision,*® the Court found no
reason to distinguish between the routing of access code calls and subscriber 800 calls. Therefore, it
reversed and remanded the caseto the Commission to "consider the need to prescribe compensation for
subscriber 800 cdls 'routed to providersof operator servicesthat are other than the presubscribed provider
of operator services."*°

122.  Wefirg re-examine the basis for setting the $.40 per-cal compensation amount
that wasaggregated to aflat rate of $6 per month. Inthe 1992 Second Report and Order, the Commission
identified three reasonable compensation approaches that established arange of reasonable compensation
rates. The three gpproaches were: (1) as a surrogate for independent payphone provider costs, access
charge compensation that a LEC receivesfor its regulated provison of payphones, (2) as a measure of
vaue to OSPs of receiving access code calls, chargesfor atransfer by a LEC live operator to an OSP of
the cdler's choice ("O- transfer service charges'); and (3) AT& T's federdly regulated operator service
rates oncalsmadefrompayphonespresubscribedto AT& T.#° We conclude that these three approaches,
which are based on adifferent sandard than that in Section 276, are ingpplicable for determining interim
compensation in the indant proceeding. Our focus in the instant proceeding isto let the market set the
appropriate compensation amount. As discussed above,*? for the limited purpose of caculaing
compensation for PSPs on aflat-rate basis until per-call compensationbecomes mandatory we will use a
rate of $.35 per cdl, which istherate in the mgority of states that have dlowed the market to determine
the appropriate loca coin rate.

123.  We next re-examine the average number of access code calls originated by a
payphone per month. 1n 1992, the Commission found that the average was 15 cdls. As summarized
bel ow, data on the record inthe instant proceeding indicate that the average number of access code calls
per month is now considerably higher. In addition, smilar data show the volume of subscriber 800 calls
generated by the average payphone.

124.  Variousindependent payphone providers and the RBOCs submitted data on the
average number of access code and subscriber 800 calls originated respectively by their payphones.
Together, these datacover payphoneslocatedingeographicaly diverse areas across the country. Peoples,
the largest independent provider, states that each of its payphones originates, on average, 43 access code

46 g

47 policies and Rules Concerni ng Operator Service Access and Pay Telephone Compensation, Order on

Reconsideration, 7 FCC Red 4355, 4367 (1992) (" Subscriber 800 Reconsideration Order”).

418 Florida Payphone, 54 F.3d at 857.

49 g

420 See Second Report and Order, 7 FCC Rcd at 3255-57.

421 See para. 56, above.
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cdls and 86 subscriber 800 cdls per month (total of 129 compensable calls).*?? Communications Centrd,
another large independent payphone provider, states that each of its payphones originates an average of
49.5 access code cdls and 79.7 subscriber 800 cdls per month (total of 130 compensable calls).*?
Teldeasing dtates that each of its payphones originates an average of 37 access code calls and 87
subscriber 800 cdls per month (total of 124 compensable cals).** APCC dates that it surveyed
gpproximately 100,000 payphones owned by 20 diverse providers and found that, ina three-month period
in 1996, each payphone originated an average of 40 access code calls and 100 subscriber 800 calls per
month (total of 140 compensable cdls).**® Data provided by the RBOCs show that the payphones
maintained by five of the ssvenRBOCsoriginate, on average, 52 access code cals and 80 subscriber 800
calls per payphone per month (total of 132 compensable calls).*?

125. Thedataonthe record fromthe five PSP sourcesnotedinthe preceding paragraph
yield smilar average monthly compensable cal volumes. Based on the cdl volume data provided by the
PSPs, we conclude that, for purposes of cdculaing flat-rate compensation, that the averege payphone
originates a combined total of 131 access code calls and subscriber 800 calls per month.*?” When 131
calls per monthis multiplied by the $.35 compensationamount, the monthly flat-rate compensationamount
is$45.85. We conclude that this $45.85 flat-rate amount must be paid by carriers, proportionaly to their
annud tall revenues, to PSPs. Thisflat-rate obligation gppliesto access code callsand subscriber 800 calls
originated on or after the effective date of the rules adopted in this proceeding.“?® PSPsthat are &ffiliated
with LECs will not be digible for thisinterim compensation until the first day of the month following their
reclassijzié:ati on and transfer of payment equipment adong with the termination of subsidies, as discussed
below.

422 peoples Comments a 9-10. Peoples estimates are derived from the total number of calls
originated by dl of its payphones over a six-month period spanning late 1995 to early 1996. 1d.

42 Communications Centra Comments at Attachment B. Communications Centrd's estimates are
derived from the tota number of cals originated by al of its payphones over a one-month period in
1996. Id.

424 Tddeasing Reply a 8. Teldeasing's estimates are derived from the tota number of cdls
originated by al of its payphones over aone-month period in 1996. 1d.

425 APCC Comments at 5-6.

426 See Ex Parte Letter of Michad Kedlogg, Counsd, RBOCs, to William Caton, Acting
Secretary, FCC (August 23, 1996).

421" The PSP data tend to show that one third of the total amount of compensable cals are access
code calls, while two thirds are subscriber 800 calls.

428 \We conclude that on the effective date of the interim compensation set forth in this Order, the
$6 per payphone per month compensation for access code cals, as set forth in CC Docket No. 91-35,
isterminated. See para. 119, above.

429 See generdly, Part B of this Report and Order.

56



Federal Communications Commission FCC 96-388

126. We declineto require that per-cal compensation be paid retroactive to the date
of release of the Noatice.*®® We conclude that the rules adopted in this Report and Order, induding the
requirement that interim flat-rate compensation be paid until per-call tracking capabilities are in place,
provides compensationto PSPs as soon as practicable. For the same reasons discussed e sewhereinthis
Report and Order,**' we aso reject Intdlical'sargument that interim compensation be mandated through
a"caler pays' coin-deposit approach.

B. RECLASSIFICATION OF INCUMBENT LEC-OWNED PAYPHONES

127.  Intheforegoing Part, we establishrulesand guiddinesto ensurethat PSPsarefairly
compensated for cdls originaing at their payphones. For certain PSPs -- those who are LECs -- the new
compensation arrangement can be implemented only upon the discontinuance of the regulatory system
under which they now recover their costs of providing payphone service. In this Part, we describe the
necessary steps for the LECS trangition to the new compensation framework, and set a schedule for the
LECs implementing actions.

128. Section 276(b)(1)(B) directs the Commission to "discontinue the intrastate and
interstate carrier access charge payphone service dements and payments in effect on such date of
enactment, and al intrastate and interstate payphone subsdies from basic exchange and exchange access
revenues, infavor of a[per-call] compensationplan[.]"*** Currently, incumbent L EC payphones, classified
as part of the network, recover their costs from Carrier Common Line (CCL) charges assessed onthose
carrierstha connect with the incumbent LEC. Inorder to comply with Section 276(b)(1)(B) by removing
payphone costs from the CCL charge and all intragtate and interstate payphone subsidies from basic
exchange and exchange access revenues, the Notice sought comment on: (1) the prospective classification
of incumbent LEC payphones as Customer Premises Equipment (CPE); (2) the transfer of incumbent LEC
payphone equipment assets from regulated to nonregulated status, (3) the termination of access charge
compensation and dl other subsidies for incumbent LEC payphones; and (4) the classfication of AT& T

payphones.
1. Classfication of L EC Payphones as CPE

a. TheNotice

129. Inthe Notice, we tentatively concluded that incumbent LEC payphones should

be treated as nonregul ated, detariffed CPE.** We a'so proposed that incumbent LECs, whether or not
they provide payphone service, must offer individua central office coin transmissonservicesto PSPs under

4% Theindependent payphone providersrefer to this retroactive compensation as "interim relief."
See para. 117, above. The interim flat-rate compensation that we mandate in this Report and Order,
pursuant to Section 276(b)(1)(A), isfor the first year after the effective date of the rules adopted in this
proceeding. Theterm "interim” refers to the one-year period before compensation isto be paid on a

per-call basis.

4l Seepara. 85, above.
432 47U.5.C. §276(b)(1)(B).
43 Notice at para. 42.
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anondiscriminaory, public, tariffed offering.*** To this end, we sought comment on both the centrd office
coin servicesthat must be made available by incumbent L ECsto the PSPsto achieve thisgod, and the type
of services and the technologica requirements necessary to alow independent payphone providersto use
payphones that are equivdent to those payphones currently used by LECs. In addition, we sought
comment on any industry standards that may need to be developed with respect to potentia clams
regarding any demondrable network reliability concerns that may result from PSPs connecting their
payphones that make use of centrd office coin transmission sarvices**®

130.  Becausethe incumbent LECs have used centrd office coin servicesin the past,
but have not made these services available to independent payphone providersfor usein their provison
of payphone services, we sought comment on whether incumbent LEC provision of coin transmission
services on an unbundled basis should be treated as a new service under our price cap rules** Because
incumbent LECs may have an incantive to charge their competitors unreasonably high prices for these
services, we tentatively concluded that the new servicestest is necessary to ensurethat centra officecoin
sarvices are priced reasonably.**”  Additionally, we sought comment on whether incumbent LECs not
currently subject to price cap regulation should be required to submit cost sug)port for their centrd office
coin servioces, pursuant to Sections 61.38, 61.39, and 61.50(i) of our rules.*®

131. We ds0 tentatively concluded that Section 68.2(a)(1) of our rules should be
amended to fadlitate regisration of both ingrument-implemented and centra-office-implemented
payphones and sought comment on this tentative conclusion.**®  In addition, we tentatively concluded that
the demarcation point for al new LEC payphones should be consstent with the minimum point of entry
standards for other wirdine services and, in addition, tentatively concluded that the demarcation point
should be the same one asincumbent L ECsuse for independent payphone providers today.*° Findly, we
sought comment on what services (such as fraud protection, ingalation and maintenance services, joint
marketing opportunities, per-call tracking capabilities, and cal validation services) other than those
associated with centrd office coin transmission services provided to ther own payphones by incumbent
LECs, particularly the BOCs, should be unbundled under the rules to be adopted in this proceeding and
made available to PSPs*

434 1d. at para. 45.

435 |d

436

5

. at para. 46.
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. at para. 48.
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b. Comments

i. CPE Deregulation

132. Most of the partiessupport reclassifying payphone equipment asCPE and generdly
assert that deregulating payphone equipment isimportant inestablishinga competitive payphone market.**2
Ohio PUC, onthe other hand, arguesthat payphonesshould be detariffed but not deregulated and acharge
should beimputed for LEC payphones.**® Florida PSC supports deregul ating payphones because needed
functiondities are available either from the set or the network and because deregulation will ensure that
payphone service is not subsidized. Forida PSC argues, however, that smdler LECs should be given a
choice whether to deregulate CPE, because separating costs is burdensome.*** Ameritech contends that
payphone deregulationshould apply to dl LECs, not justincumbent L ECs, because Section 276 (b)(1)(B)
is not limited in gpplicability.*°

133. The RBOCs ague that there should be a twelve-month transition period to
nonregul ated status for payphone CPE.** Others argue there should be no trangtion period, or ashorter
periodthantweve months, for example, 90 days after release of anorder.**’ Bdll Southarguesthat it should
be able to conduct deregul ated operations immediately on the release of this Report and Order.*®

134. GPCA agues that a separate subsidiary should be required for BOCs that
merge.**® Ohio PUC argues that Tier 1 LECs should provide payphones through a separate subsidiary if
payphone equipment is deregulated.*® Most of the parties, however, do not argue that a separate

442 AT&T Comments at 18; USTA Comments at 5; Ameritech Comments at 13; NJPA
Comments at 10; SCPCA Comments at 2; Sprint Comments at 25; CPA Comments at 10-11; MCI
Comments at 15; RBOC Comments at 23; GPCA Comments at 5 [Note: with regard to payphone
reclassification and nonstructural safeguards, APCC rélies on and agrees with GPCA comments. See
APCC Comments at 41; APCC Reply at 35]; Cdifornia PUC Comments at 14; USTA Comments a
5; GTE Reply Comments at 8-10.

43 Ohio PUC Comments at 9-10 .

444 Horida PSC Comments at 4-5. Florida recommends that L ECs with less than 100,000 access
lines be allowed to choose whether to deregulate CPE. |d.

45 Ameritech Commentsat 3-4 .

446 RBOC Comments at 30.

47 International Telecard Comments at 26-27; GPCA Reply at 15.
48 BdlSouth Reply at 8.

49 GPCA Comments at 4.

450 Ohio PUC Comments at 13.
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subsidiary is required™ and Florida PSC argues that it should be the option of the LEC.**? The RBOCs
argue tha the Commission's accounting safeguards and price cap rules are sufficient to deter cross-
subsidization.*® They dso arguethat aseparate subsidiary reguirement is againgt the plain language of the
1996 Act and that such a requirement was dropped from the Senate verson.*** PacTel argues that the
nongtructural safeguards of Computer |11 were expressly mandated by Section 276.%%°

ii. Unbundling of Payphone Services

135. The RBOCs and PacTel argue that the Commisson should not require more
unbundlingthanisnecessary to ensurethat PSPs and L ECsare able to use the same payphones - - standard
central-office coinlineand the alternate (smart set) accessline. They dso arguethat the unbundling criteria
used in Computer |11 should apply to any further unbundling.*® CaiforniaPUC and GTE statethat access
line and central office transmission services should be tariffed.*” Ameritech states that it will offer tariffed
coin line service, centrdized office based coin rating, and signding functiondity, or payphone line (like
business Iineg.458 GPCA argues that coin line and dternate access line do not provide all the needed
capabilities*®® MCI argues that the BOCs should provide dl functiondities used in their ddivery of
payphon4e6 gervi ces on a nondiscriminatory basi's, induding coin tranamissionservices and other associated
services.

136. GVNW argues that the interconnection rules must be flexible for smal LECs
because amd| L ECsdo not implement payphone servicesinthe same way as do the BOCs, and that smdl
LECs should only have to provide payphone services to othersthat they are providing to themsalves.#!
AT&T dates that competitive access providers (CAPs) should not have to offer central office coin service
unlessthey provide payphone service themsalves.*? NCTA and OPASTCO arguethat L ECs should not
have to provide a specific set of payphone services, suchas central coin services, that they are not already

41 FloridaPSC at 6; NJPA Comments at 11-12:SW Bell Reply at 5; USTA Comments at 5;
PacTel Reply Comments at 2-5; Sprint Comments at 25.

452 Horida PSC Comments &t 6.

453 RBOC Reply at 21-23.

454 RBOC Comments at 40, n.53.

45 PacTd Reply at 2-5.

456 PacTel Reply at 2-5; RBOC Reply at 21-23.

47 CdiforniaPUC Comments a 14; GTE Reply a 8-10.
458 Ameritech Comments at 16-17.

49 GPCA Reply at 3.

40 MCl Comments at 16.

461 GVNW Comments at 5-7.

462 AT&T Commentsat n. 37; AT&T Reply a n.71. See dso NCTA Comments at 5.
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equipped to provide because of the sgnificant investment required to upgrade switches.*®® Florida PSC
satesthat dl LECsin Florida tariff payphone blocking, screening, and intercept services**

137. AT&T arguesthat L ECsshould be required to offer under tariff al functions used
inther deivery of payphone services, induding: dl centrd office intelligence, answer supervison, collect
refund, far end disconnect, cdl blocking and screening options, access to some monitoring and
disaggregationroutines, and 911 services.*® GPCA argues that dl network functions must be unbundled
and charges should be imputed for inputs from regulated services. GPCA dso argues that the following
functions should be unbundied: answver supervison, the intercept sgnd (indicating that the call cannot be
completed as dided), coin collect and return functiondity, and rate schedule functiondity. In addition,
GPCA asserts that these functiondities are necessary to provide fraud protectionand to ensurethat cross
subsidies are diminated.*®® CPA supports GPCA's recommended list of functionalities.*®’

138. AT&T contendsthat L ECsmugt offer public accessline servicesfor resde at rates
that reflect the economic cost of providing the services through TSLRIC-based prices;*® while SW Bdl
argues that Section 252 pricing should not apply to Section 276 payphones services.*® Cdifornia PUC
assarts that LECs should unbundle and provide tariffed payphone services and that new services should
be justified with cost studies.*”® CPA argues that whatever rates are established for payphone services
should be imputed to the LEC payphone operations.*’* The RBOCs, USTA and GTE argue that
unbundled payphone services should be tariffed at the State level and therefore not subject to the new
savices test under the Commission's rules*2

iii. Other Payphone Services

139. GPCA asserts that other services should be avalable on an equal access basis,
induding fraud protection, specia number assgnments, inddlationand maintenance, billing and collection,
vaidation, per cal tracking, and joint marketing. GPCA adso arguesthat if operator servicesare available
in the LEC network, and commissions are paid to the LEC, the commissions should be available to

463 NCTA Reply at 4-6; OPASTCO Reply at 2-3.

44 Horida PSC Commentsat 7.

45 AT&T Commentsat 19, n. 36 & at 22, n. 42-43.

466 GPCA Reply at 1-7.

467 CPA Reply Comments at 15-16.

48 AT&T Commentsat 19, n. 36.

469 SW Bell Reply at 7.

470 Cdifornia PUC Comments at 16.

471 CPA Reply at 15-16.

472 RBOC Comments at 25; USTA Reply a 7; GTE Reply at 9.
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independent payphone providers.*”* M ClI contendsthat fraud protection, ingtalationand maintenance, per-
cal tracking, and call validation services should be available to independent payphone providers.*™ The
RBOCs and Sprint argue that these additional services are not necessary for PSPs to provide service.*

iv. Registration and Demar cation Point for Payphones

140. TheRBOCs, MCl, and Oklahoma CC assert that Section68.2(a)(1) of our rules
should be amended to induderegistration of both instrument-implemented and centra-office-implemented
payphones.*”® The RBOCs argue that the embedded, installed base should be grandfathered but new sets
and refurbished sets (with added functiondity) should have to be registered.*”” GPCA does not oppose
grandfathering the ingdled base of payphones from Part 68 regidtration, but argues that refurbished
payphones should not be grandfathered.*”® The RBOCscontend that standards for interconnection should
be established by revising Section 68.3 of our rulesto include specifications for centrd-office-implemented
payphones.*”® Anchorage Telephone suggeststhat atechnical committee should be established to develop
interconnection standards.*®°

141. AT&T, MCI, and Sprint contend that the demarcation point for LEC payphones
should be the same as it is today for independent payphone providers.®®  GPCA argues that the
demarcation point should be applied inanondiscriminatory manner to dl payphones and that LECs should
be required to set demarcationpointsfor different types of sitesif the points will vary. GPCA aso asserts
that embedded inside wire should be available to dl providers onanequa bass and that the demarcation
point for embedded and new inside wire should be the same.*®? The RBOCs argue that the demarcation

473 GPCA Reply at 7-14.

474 MCl Comments at 15-16. MCI contends that a"cuckoo" tone (which identifies the phone to
an operator as a payphone) should be available for fraud protection, rather than specidized phone
numbers used for LEC phonestoday. 1d. at 16.

475 RBOC Comments at 25; Sprint Comments at 26.

476 RBOC Comments at 26; MCl Comments at 16; Oklahoma CC Comments at 3.

477 RBOC Comments at 26.

478 GPCA Reply at 7.

479 RBOC Comments at 26, n.28.

480 Anchorage Teephone Comments at 1.

®L AT&T Comments at 18 n.34; MCl Comments at 16; Sprint Comments at 25-26.

482 GPCA Commentsat 7, 10-11.
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point should betreated flexibly.*® In contrast, CPA arguesthat the demarcationpoint should not be flexible
and should be at the minimum point of entry.*3*

c. Discussion

i. CPE Deregulation

142. We conclude that to best effectuate the 1996 Act's mandate that access charge
payphone service dements and payphone subsidies from basic exchange and exchange access revenues
be discontinued, incumbent LEC payphones should be treated as deregulated and detariffed CPE. The
Commission determined in Computer |11 that CPE should be deregulated and detariffed to ensure that the
costsassoci ated withregul ated services are separated from the competitive provis onof the equipment used
in conjunction with those services®® The Commission concluded that CPE should be unbundled fromits
underlying transmission sarvice in order to prevent improper cross-subsidization.”®®  Consistent with this
prior finding, we conclude that LEC payphones must be treated as unregulated, detariffed CPE in order
to ensure that no subgidies are provided from basic exchange and exchange access revenues or access
charge payphone service elements as required by the Act.

143. In Computer 11, the Commission specificaly excluded coin-operated payphones
from the definition of CPE.*®” The Commission found that, unlike other CPE, which could be unbundled
from basic exchange service, coin-operated payphones were dill integrated with the LECS network
facilities and concluded that payphonesowned by LECsand AT& T should remain part of regulated basic
communications service®®®  The Commisson later extended this determination to LEC coinless
payphones.*® Theresfter, the Commission, in theCoin RegistrationOrder, recognized the right of nonLEC
payphone providers to interconnect smart payphones to the interstate public switched network.*®
Following this order dlowing the interconnection of smart payphones, independent payphone providers
began to compete with the LECs. Currently, there are apProxi mately 1.5 million LEC payphones and
approximately 350,000 competitively provided payphones.** We concludethat the market for payphone

43 RBOC Comments at 27.
44 CPA Commentsat 10-11.

45 Amendment of Section 64.702 of the Commission's Rules and Regulations (Second Computer Inquiry), 77
FCC 2d 384, 445 (1980) (Computer 11), modified on recon., 84 FCC 2d 50 (1981), modified on further recon., 88 FCC 2d
512 (1981), aff'd sub nom. Computer and Communications Industry Assn v. FCC, 693 F.2d 198 (D.C. Cir. 1982), cert
denied, 462 U.S. 938 (1983).

486 Computer I1, 77 FCC 2d at 466-7, 474.
487 |d. at 447, n. 57.

88 g

489 petition for Declaratory Ruling of Tonka Tools, Inc. and Southern Merchandise Corp. Regarding American
Telephone and Telegraph Company Provision of Coinless Pay Telephones, 58 RR2d 903, 910 (1985) (Tonka Tools).

490 See Regiistration of Coin Operated Telephones, Memorandum Opinion and Order, 49 Fed. Reg. 27763 (1984)
(Coin Registration Order).

491 Seepara. 9, above.
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CPEiscompditive and that it isno longer necessary to treat payphone CPE differently by integrating LEC
payphones with the underlying service. Moreover, we conclude that the transient public that uses
payphones will best be served by the wide availability of competitive payphones services. We aso
conclude that it isnot in the public interest to continue to treat LEC payphones as regulated equipment,
while tregting independent payphones as CPE, and that deregulation of payphones is consstent with the
procompetitive approach set forth in Section 276.%% We have recently deregulated inmate
payphones*®3and most of the partiesin this proceeding agree that incumbent LEC payphones should aso
be deregulated and detariffed.*** Accordingly, we conclude that incumbent LEC payphones must be
deregulated, detariffed and classified as CPE for regulatory purposes.*®®

144. Wededineto limit the deregulation of payphonestothose owned by larger LECs,
as suggested by the FHorida PSC, because Section 276 is not limited in gpplication to larger LECs.
Moreover, we conclude that the benefits we have observed in CPE deregulationgpply to payphones and
that these benefits apply regardiess of the size of the LEC.

145. Wedeclineto requiretheBOCsor other incumbent LECsto providetheir payphone
CPE through astructuraly separated affiliate*® Wediscussbel ow thenonstructural safeguardswerequire
for BOCs to provide payphone CPE on an integrated basis and decline to require, asproposed by some
commenters, that other incumbent L ECsbe required to provide CPE through structurally separate affiliates.
Section 276 does not require LEC or BOC provision of payphone servicethrough a separate subsdiary.
Although the 1996 Act does not specifically prohibit the Commission from imposing a separaion
requirement, it requires the establishment of nonstructural safeguards for the BOCs, a clear statement that
nonstructural safeguards, rather than structura separation, are mandated.*®” Moreover, Section 276 does
not require even nongtructura safeguards for other LECs.  Other sections of the 1996 Act, including
Section 272, BOC provison of interlLATA services, and Section 274, BOC provision of dectronic
publishing, specificdly require structural separation. In addition, in the BOC CPE Rdief Order we
removed the structural separation requirements established in Computer 11 for BOC provison of CPE
because we concluded that nongtructural safeguards were sufficent to deter cross-subsidization and

492 47U.S.C. § 276(b)(1)

493 piition for Dedl aratory Ruling by the Inmate Calling Services Providers Task Force, Declaratory Ruling, 11
FCC Rced 7362 (1996) (Inmate Services Order); Petitions for Waiver and Partial Reconsideration or Stay of Inmate-
Only Payphones Declaratory Ruling, Order, 11 FCC Red 8013 (Com. Car. Bur. 1996)(Inmate Services Waiver Order).

494 \We discuss at paras. 159, below, the equipment to be deregulated and detariffed and the method of
valuation.

4% serdw para. 190, below, regarding AT& T payphones. Section 255 of the 1996 Act requires manufacturers
of telecommunications equipment and CPE, and telecommuni cations service providers, to ensure that their
equipment and services are accessible to persons with disabilities, if readily achievable. 47 U.S.C. § 255(b)-(c). If
such accessis not readily achievable, the manufacturer or service provider must ensure that the equipment or
service is compatible with existing peripheral devices or specialized CPE commonly used by persons with disabilities,
if readily achievable. 47 U.S.C. 8 255(d). The implementation of Section 255 will be addressed in a separate
proceeding.

4% See paras. 192-207, below, for a discussion of the statutory mandate that we "prescribe a st
of nongructura safeguards for [BOC] payphone service ... which safeguards shal, a aminimum,
include the nongtructura safeguards equd to those adopted in the Computer Inquiry-I11 ... proceeding.”
47 U.S.C. 8§ 276(b)(1)(C).

497 59047 U.S.C. § 276(b)(1)(C).
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discriminationand the high costs of mandatory structural separationwere not in the public interest.*® This
conclusion is aso applicable in the context of BOC provision of payphone CPE. We dso note that the
Computer |1 structural separationreguirementswere not applied to the provision of CPE by other LECs.*°
Fndly, we note that nonstructura accounting safeguards ego&)licableto the BOCs provision of payphone
sarvice are being established in a separate proceeding.®® Accordingly, we do not impose structural
separation requirements for the provision of payphones by the BOCs or other LECs. Aswedidinthe
BOC CPE Rdief Order, we preempt states ability to impose structural separation requirements on the
payphone operations of the BOCs or other LECs>  We do not, however, preempt the states from
imposing on nonBOC LECs nongtructurd safeguardsthat are no more stringent than those we impose on
the BOCs.

ii. Unbundling of Payphone Services

146. Weconclude, pursuant to Computer |1, Section201, 202, and 276 of theAct, and
previous CPE decisons, that incumbent L ECsmust offer individua central officecoin transmissonservices
to PSPs under nondiscriminatory, public, tariffed offerings if the L ECsprovide those servicesfor their own
operations.>? Under Computer 11, dl carriers must unbundle basic transmission services from CPE.>®
Moreover, Section 202 of the Act prohibits a carrier from discriminating unreasonably in its provison of
basic service.™ We conclude that incumbent LECs must provide coin service so competitive payphone
providers can offer payphone services using ether ingrument-implemented "smart payphones' or "dumb”
payphones that utilize centra office coin services, or some combination of the two in a manner smilar to
the LECs. Because the incumbent LECs have used centrd office coin services in the past, but have not
made these services avallable to independent payphone providers for use in their provison of payphone
services, we require that incumbent LEC provisionof coin transmissionservices onanunbundled basis be
treated as a new service under the Commission's pricecap rules. Because incumbent LECs may have an
incentive to charge their competitors unreasonably high prices for these services, we concludethat the new
servicestest is necessary to ensurethat central office coin servicesare priced reasonably. Incumbent LECs
not currently subject to price cap regulation must submit cost support for their centra office coin services,
pursuant to Sections 61.38, 61.39, or 61.50(i) of the Commission's rules.>®® Incumbent LECs must file
tariffs with the Commission for these services no later than January 15, 1997. To the extent that this

4% Fyrnishi ng of Customer Premises Equipment by the Bell Operating Telephone Companies and the
Independent Telephone Companies, 2 FCC Rcd 143 (1987)(BOC CPE Rélief Order).

499 See Computer I1, 77 FCC 2d at 469-70. Structural separation requirements initially imposed on GTE were

removed on reconsideration. See84 FCC 2d at 72-75.

500 See Implementation of the Telecommunications Act of 1996: Accounting Safeguards under the

Telecommunications Act of 1996, Notice of Proposed Rulemaking, 11 FCC Red 9054 (1996) (" Accounting Safequards
NPRM ™).

501 BOC CPE Relief Order, 2 FCC Red at 143. See47 U.S.C. § 276(C).

02 Computer I, 77 FCC 2d at 387-9; 47 U.S.C. 88 201, 202, and 276; BOC CPE Relief
Order, 2 FCC Rcd at 143.

503 See 47 C.F.R. § 64.702(€).
504 See 47 U.S.C. § 202(a).
505 47 CF.R. §§ 61.38, 61.39, 61.50(i).
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requirement precludesthe BOCsfromcomplyingwiththe Computer I1, Computer 111, and ONA network
informationdisclosure requirements, we waive the notice period in order to ensure that these servicesare
provided on atimely basis consistent with the other deregulatory requirements of this order.>% Pursuant
to thiswaiver, network information disclosure on the basic network payphone services must be made by
the BOCs by January 15, 1997.

147. We conclude that tariffs for payphone services must be filed with the Commission
as part of the LECS access services to ensure that the services are reasonably priced and do not include
subsidies®®” This requirement is consistent withthe Section 276 prescriptionthat al subsidies be removed
from payphone operations. We decline to require, as proposed by AT& T, that the pricing regime under
Sections 251 and 252 apply to al Section 276 payphone services offered by incumbent LECs. Section
276 does not refer to or require the gpplication of Sections 251 and 252 to LEC payphone services. In
addition, the elementsand servicesto be offered under Sections 251 and 252 are not available to entities
that are not tdecommunicaions carriers, and many PSPs are not telecommunications carriers®® In
addition, Section 276 does not refer to or require the gpplication of Sections 251 and 252 to LEC
payphone services. Moreover, Section 276 specifically refersto the gpplication of Computer [11 and ONA
requirements, at a minimum for BOC provision of payphone services. Accordingly, we conclude that
Computer I11 tariff procedures and pricing are more appropriate for basic payphone services provided by
LECsto other payphone providers. Pursuant to Section276(c), any inconsstent state requirements with
regard to this matter are preempted.

148. Partiesarguethat severa other network servicesand network dementsshould be
unbundled and provided to payphone providers. We decline to impose this requirement ondl LECs. We
do not find that such unbundling is necessary to provide payphone services. In addition, some features
require substantial costs to make switch changes>®  Moreover, pursuant to Computer |11 and ONA
requirements discussed below, BOCs must unbundle additional network elements when requested by
payphone providers based on specific criteria established in the Computer 111 and ONA proceedings. In
Computer 111, we decided that it was not necessary to apply this requirement to other LECs, and we

5% Network disclosure requirements are discussed in Computer 11, 2 FCC Red at 150-151; 3
FCC at 23-24; and Computer 111 at 3 FCC Red at 1164-65. The Commission may waive arule for
good cause shown, in whole or in part, on the Commission's own motion or petition. 47 C.F.R. 81.3.
Regarding the waiver sandard, see Wait Radio v. Federal Communications Commission, 418 F.2d
1153 (D.C. Cir. 1969); Northeast Cellular Telephone Co. v. Federd Communications Commisson,
897 F.2d 1164 (D.C. Cir. 1990). See aso Inmate Services Waiver Order 11 FCC Rcd at 8013
(granting awaiver of the network disclosure notice period to enable the provision of payphone services
for inmate payphones before the required notice period).

507 BOCs have filed payphone service tariffs with the Commission. See eqg., US West
Communications, Tariff FCC No. 5, Pay Telephone Sent-Paid Services, August 5, 1994; BellSouth
Communications Inc., Tariff F.C.C.No. 1, Access Service, Coin Services, January 31, 1992. See 47
U.S.C. § 276(c) and 88 201-205 regarding authority to require tariffing of basic payphone services.

508 See Local Competition Order a para. 876 (holding that the services that incumbent LECs offer
to PSPs are retail services provided to end users, and should be available at wholesde rates to
telecommunications carriers and Section 251(c)(4), but need not be made available a wholesde rates
to independent PSPs that are not telecommunications carriers).

509 See ex parte, Michad K. Kellogg to William F. Caton, Secretary, FCC, September 6, 1996 at
3; GVNW Comments at 5-7.
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amilarly concludethat it is not necessary to direct other L ECstounbundle additional services or unbundled
elementsin this proceeding because additiona services are not necessary to provide payphone services
and because other L ECsdo not represent the same control of payphonefadlitiesastheBOCs.”°Wenote,
however, that any basic transmissonservices provided by aLEC to itsown Payphone operaions must be
available under taiff to other payphone providers pursuant to Computer [1.° States may impose further
payphone service unbundling reqw rements that are not inconsistent with Section 276 requirements and
requirements established herein.

iii. Other L EC Payphone Services

149.  We conclude that incumbent LECs should provide certain other servicesto other
payphone providersif they provide those servicesto their own payphone operations. These services must
be made available by the LEC or its affiliate to other payphone providersonacomparable basisin order
to ensure that other payphone providers do not receive discriminatory service from the LECs once LEC
payphonesarederegulated, and to ensurethat other payphone providers can compete with LEC payphone
operations. Specificaly, parties have indicated the need for the following services to enable them to
compete effectively for the provison of payphones. fraud protection, specid number assgnments,
ingdlation and maintenance, billing and collection, vaidation, per-call tracking, and joint marketing. We
have aready addressed above the per-call tracking requirements. We conclude that fraud protection,
specia numbering assignments, and ingalaion and maintenance of basic payphone services should be
avalable to other providers of peyphone sarvices on anondiscriminatory basis. Vadidation services are
required by another proceeding.>~ We do not require the incumbent LECs to joint market the payphone
operations of other providers. We have concluded that the market for payphone CPE is competitive and
LECs do not have any specific advantage in marketing payphone services in a deregulated payphone
market. LEC personnd or affiliateswill haveto market to payphonelocation providersin the same manner
as other payphone providers to obtain payphone locations.  Regarding billing and collection services, we
concludethat if aLEC providesbasic, tariffed payphone servicesthat will only functioninconjunctionwith
billing and collection services from the LEC, the LEC must provide the billing and collection services it
provides to its own payé)hone operations for these services to independent payphone providers on a
nondiscriminatory basis®* We expect this requirement to apply, for example, in stuaions where coin
services require the LEC to monitor coin deposits and such information is not otherwise available to third
parties for billing and collection. We adopt this requirement to ensure that whena LEC has Structured its
payphone servicesin away that they could not operate without the LECs billing and collection services,

510 See Computer |11 Phase |l Order at 3101. For example, Congress did not require that
Computer 111 safeguards, at aminimum be applied to other LECs. See 47 U.S.C. § 276(b)(1)(C).
Under Section 251, LECs must provide nondiscriminatory access to unbundled network elementsto
certain carriers. See Loca Compsetition Order.

511 Computer |1, 77 FCC 2d at 387-9; 47 C.F.R. 64.702.
512 See para. 145, above.
513 See Pdlicies and Rules Concerning Locd Exchange Carrier Vdidation and Billing Information

for Joint Use Cdling Cards, Report and Order and Request for Supplemental Comment, CC Docket
91-115, 7 FCC Rcd 3528 (1992); Second Report and Order, 8 FCC Rcd 4478 (1993).

514 See note 634, below, Computer |11 proceeding, regarding authority over nonregulated activities
like billing and collection and enhanced services.
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those services will be available to other payphone providers on the same basis they are avallable to the
LEC.

iv. Registration and Demar cation Point for Payphones

150. We amend our Part 68 rules to provide for the regigtration of central-office-
implemented coin payphones to enable independent payphone providers as wel as the LECs to uiilize
"dumb" payphones. Under the Coin Regidration Order and current Part 68 rules, only instrument-
implemented payphones can be registered for connection to the network.>> Amending our rules enables
independent payphone providers to have the same choices as LECs in providing payphone services.
Parties did not object to proposed Part 68 changesinthe Notice. Accordingly, we adopt amendmentsto
Section68.2(a)(1) and Section 68.3 of the Commission's rulesto facilitate registrationof bothinstrument-
implemented and centra-office-implemented payphones. Cons stent withthe Commission'sprior practice
with regard to existing CPE, in order to avoid unnecessary costs, and because these existing phones do
not present potentia harm to the network, we grandfather existing LEC payphones from the our revised
Part 68 requirements, unlessthe basic functiondity inthe payphones is changed.>'® We require incumbent
LECs to submit proposed interconnection requirementsto effectuate such interconnection within 90 days
of the efective date of this order. The Caifornia Payphone Association (CPA) filed before the
Commissiona Petitionfor Rule Making requesting that Section 68.2(a)(1) of the rulesbeamendedto dlow
for the regidration of dl coin-operated telephones and that the Commission re-examine and clarify its
interpretation of Section68.2(a)(1). We notethat our decison herein addressestherelief requested in the
CPA patition. Our Report and Order dso effectivey grants a petition filed by the Public Telephone
Council to treat payphones as CPE,*’ and resolves the issues raised in RM 8723 regarding exclusion of
public payphones from end user access charges.

151. Congstent with our objective of treating incumbent L EC and independent payphone
providers payphones in a Smilar manner, we conclude that the demarcation point must be the same as
incumbent LECs use for independent payphone providerstoday. Accordingly, the demarceation for dl
new LEC payphones mug be congstent with the minimum point of entry, demarcation point standards for
other wirdine sarvices>® The Commission has previoudy alowed equipment reclassfied as CPE,
resulting ina change inthe demarcation point, to remain in the same | ocationbecause of the costsinvolved
in relocating the equipment.®*® Accordingly, we grandfather the location of al existing LEC payphonesin
place on the effective date of this order because of the difficulty and cost of moving these payphones to
meet our new demarcation point requirements. Similarly, we do not require that network interfaces be
placed for existing LEC payphones unless these payphones are substantialy refurbished, for example,
upgraded from dumb to smart payphones or replaced.

2. Reclassfication or Transfer of Payphone Equipment to Nonregulated Status

515 See Coin Regidration Order, note 490, above.

516 The Commission has previoudy exempted existing CPE from Part 68 registration requirements.
See 47 C.F.R.(b)-(h).

517 3 FCC Red 4779 (1988); 4 FCC Red 737 (1989).
518 47CFR.§683.
519 |,
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a. TheNoatice

152. Inthe Notice, we sought comment on the specific assets to be transferred, and
tentatively concluded that the assets to be transferred should be defined generaly in terms of CPE
deregulaion.® Thus, we tentatively concluded that the assets to be transferred may include all facilities
related to payphone service, induding associated deferred income tax reserves and depreciation, but likey
would not includethe loops connecting the payphones to the network, or the central office "coin-service”
or operator-service fadlities supporting incumbent LEC payphones.>®* We proposed to transfer the
payphone equipment at undepreciated basdine cost plus an interest charge based on the authorized
interstate rate of returnto reflect the time vaue of money.>? We dso tentatively concluded that a phase-in
period for atransfer of payphone-related assetsis not necessary, because payphone terminad equipment
consistsof less than one percent of tota plant investment for the entire LEC industry.>?® IntheNatice, we
a so sought comment onwhether our approachto asset trandfer is congstent withthe 1996 Act's definition
of "payphone service' asthe "provision of public or semi-public pay tel e?hon&a the provison of inmate
telephone sarvice in correctiond indtitutions, and any ancillary services.'®%

b. Comments

153. Both USTA and MCI indicate that dl public telephone termind equipment,
induding associated assets and depreciation, should be transferred, but not loops or central office coin-
sarvice or operator-service fadlities®®® GVNW argues that the assets to be transferred should include
investment, depreciation, maintenance and overhead.>? FloridaPSC asserts that loops and centrd office
features should not be deregul ated so that they will be available to dl.>*”  GTE arguesthat only pay station
invesment should be transferred. 5 The RBOC:s lig the assets that should be transferred to indude:

520 Notice at para. 49.
521 |,

522 By basdine cogt, we mean ether the depreciated origind codt at the time of theinitia
assignment or alocation of exigting plant or the original cost of subsequently acquired new plant. 1d.

523 Notice at para. 49.

54 |,

5% USTA Commentsat 6; MCl Comments at 15-16.
5% GVNW Commentsat 8.

527 Horida PSC Comments &t 6.

528 GTE Reply at 8-10.
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payphones, enclosures, pedestals, coin counting machines, vehicles, land, and buildings used soldly for
payphone sarvices.>?

154. GPCA arguesthat | ocation contracts associated with payphones should be assigned
aneconomic vaue to recover ratepayer equity and achieve comptitive equity. GPCA contends that the
Commission canuse present value, gppraisals, or auctions to value the contracts>* Peoples also argues
that the contracts should be valued, noting that it had valued the location contracts and goodwill at
approximately 70 percent inarecent purchase of payphone assets.>! SDPOA arguesthat the name brand
associated with LEC payphones should also be vaued inthe transfer of assets.>? CPA assartsthat LEC
payphone assets should be vaued at agoing concernvaue and thet atransfer at net book vaue would give
the LECs a competitive advantage.®®® Brill argues that BOCs should not be dlowed financid and
accounting advantages, and cites other competitive advantages that, it states, the BOCs have in some
jurisdictions.>*

155. Ameritech and USTA argue that the accounting treatment for transferred assets
should be governed by Section32.27(c) of our rulesregarding transactions with affiliates>® USTA argues
that there is no need to dter our Part 64 rules to create cost pools or to change current accounting
practices.>*® Ameritech states that Section 32.27(c) requires that assets be transferred at the higher of
estimated far market vaue or net book vaue and that the cost alocation manua process provides the
mechanism for making the asset transfer.>3” The RBOCsargue that the payphone assets should be valued
at net book vaue, as the Commission has done in the past induding the recent Inmate Services Order,>*®
and that the Commission should require LECsto transfer only those assets in their existing regulated
accounts.>® They assart that location contracts are not in their regulated accounts and are intangibles that

%29 RBOC Comments at 30.
50 GPCA Comments at 15-16; GPCA Reply at 13-14; See also CPA Reply at 12; SCPCA at 6-

531 Peoples Reply at 20-21.

532 SDPOA Reply at 3.

53 CPA Reply at 12-15.

534 Brill Comments at 4.

55 Ameritech Comments at 14; USTA Reply at 7-8.
5% USTA Commentsat 5.

537 Ameritech Comments at 13-14.

5% See note 493, above.

5% RBOC Reply at 19-21. Seeaso SW Bell Reply at 4-6. The RBOCs assart that in the Inmate
Services proceeding, only payphones were transferred and they were recorded at net book valuein
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have never been recognized in Commission rate proceedings.>*® The RBOCs aso argue that establishing
market vaue for payphone assets would be costly and cause delays>* AT&T asserts that payphone
assts should be valued at net book vaue in accordance with the Commission's existing rules>*

156. The RBOCs contend that the asset transfer should occur within 12 months>*
GPCA opposes adeay of up to 12 months for asset transfers and elimination of access charge dements
and subsidies, and argues that these requirements must be completed by November 8, 1996.>* GPCA
recommends that the Commissionimplement requirementsno later than 90 days after release of this Report
and Order.>* Ameritech arguesthat thereisno need for aphase-in period.>*® MCI does not object to up
to 12 months for trandtion, but arguesthat the Commissionshould set aspecific date.>’ USTA contends
that the deregulation should be flash cut in order to diminate subsidies>*

c. Discussion

157.  Asaninitid matter, we have aready determined that neither Section 276 nor our
past experience requires the BOCs competitive provision of p@/phone services to take place on a
prospective basis through the use of structuraly separate affiliales>® Ingtead, in this Report and Order,
werequirethat, if aBOC does not provide payphone services through a separate affiliate, it must provide
these payphone services usng nongtructura safeguards as described inour Computer 11 Ordersand ONA
proceedings and consstent with Section 276, because we conclude that, in the absence of structural
separation, our nongructura safeguards provide sufficient protection againgt the possibility of cross-
subsidization of nonregul ated activities>° Those nonstructura safeguards include the cost dlocation rules

Account 32.2351, Public Telephone Equipment. The RBOCs dso note, however, that land and
buildings are trandferred at gppraised vadue. RBOC Comments &t n. 28.

50 RBOC Comments at 28 & Attachment, Anderson Report at 20.
%1 RBOC Comments at 28.

52 AT&T Reply a 26-28.

53 RBOC Comments at 30.

54 GPCA Reply a 15-17.

545 |,

56 Ameritech Comments a 14.
%7 MCI Reply at 9.

58 USTA Comments at 8.

549 Seepara 145, above.

550 See paras. 199-207, below.
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and dfiliatetransactions rules adopted inthe Joint Cost Order.>! Under those rules, the BOCsand other
incumbent LECs must classify each of their activities as regulated or nonregulated in accordance withour
requirements.>? Wenow requirethat the BOCsand other incumbent LECs, subject to our joint cost rules,
classfy their payphone operations as nonregulated for our Part 32 accounting purposes. We note,
however, that the BOCs or other incumbent LECs are free to provide these services usng sructurdly
separate affiliates if they chooseto do s0.%°% Therefore, our discussion below will address two possible
approaches a carrier may take in redassfying its payphone activities as nonregulated: (1) a carrier may
mantainits payphone assetsonthe carrier'sbooks but tregt the assets as nonregulated, or (2) acarrier may
transfer its payphone assets to a separate affiliate engaged in nonregulated activities.

158.  Inthe Notice, we sought comment onthree primary aspects of the reclassification
of payphone assets fromregulated to nonregulated status. We solicited comment on the proper accounting
trestment for the reclassfication or transfer of the payphone assets from a regulated activity to a
nonregul ated activity. \We aso sought comments on the specific assetsto be reclassified or transferred. >
We tentatively concluded that the assets to be transferred should be defined generdly in terms of CPE
deregulation and that this would include dl fadilities related to payphone service, including associated
depreciation and deferred income taxes, but likey would not include the loops connecting the payphones
to the network, the centra office "coin-service," or operator service facilities supporting incumbent LEC
payphones>® We next tentatively concluded that a phase-in period was not necessay for the
reclassfication or transfer of the payphone assets to nonregulated status and sought comment on this
tentative conclusion.>® We address these questions and tentative conclusions in the sections that follow.

i. Specific Assets Reclassified or Transferred

159. We adopt our tentative conclusion, supported by numerous commenters,>’ that
the payphone assets to be reclassfied or transferred include al facilities related to payphone service,
including associated accumulated depreciation and deferred income tax ligbilities. We do not agree with
GV NW that related expenses, such as maintenance, should also bereclassified and transferred®™® because

1 See Separation of Costs of Regulated Telephone Service From Costs of Nonregulated
Activities, 2 FCC Rcd 1298 (1987) (Joint Cost Order), recon., 2 FCC Red 6283 (1987) (Joint Cost
Reconsideration Order), further recon, 3 FCC Rcd 6701 (1988), aff'd sub nom., Southwestern Bell
Corp. v. FCC, 896 F.2d 1378 (D.C.Cir. 1990).

52 47 C.F.R. §32.23(a).

553 |n the Accounti ng Safeguards NPRM , we sought comment on what rules should apply to transactions
between a LEC and a separate payphone affiliate. 1d. at para. 118.

54 Notice at para. 49.

> 1d.

6 1d.

557 See USTA Comments at 6; MClI Comments at 15-16; Florida PSC Comments &t 6.
%8 GVNW Commentsat 8.
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expenses are period costs that should be associated with the status of the service a the time they were
incurred. That is, expenses incurred during the period payphones were regulated remain as regulated
expensesand expensesincurred after payphone deregul ation should be classified asnonregul ated expenses.
We, however, do not include as payphone assets to be reclassified or transferred the |oops connecting the
payphones to the network, the centra office "coin-service," or operator service facilities supporting
incumbent LEC payphones because these are part of network equipment necessary to support basic
telephone services.

160. Inadopting our tentative conclusion, wedisagreewithcommenterssuchasGPCA,
Peoples, SDPOA and others who assert that, in dl ingtances, the value of intangible assets that have not
been capitaized on the books of the carrier, such as location contracts and brand names, should be
included in the payphone assets recl assified to nonregulated status.>*® We note that these assets are not
recorded in the carriers Part 32 accounts and, in fact, are not, without some triggering event such as a
purchase or sae, required to be recorded by either generaly accepted accounting principles or our Part
32 accounting rules. We do, however, discuss these intangible assets in more detall below as they relate
to actual payphone asset transfers to separate dfiliaes or, in certain limited ingtances, to an operating
divison of the carrier.

ii. Accounting Treatment for Assets Reclassified or Transferred

161.  Our tentative concluson in the Natice caled for the transfer of the LECsS
payphone assets to nonregul ated operations to take place at the undepreciated basdine codts plusinterest
charges at the authorized rate of return for interstate services. The parties have correctly pointed out that
this standard only applies in those circumstances where there has been an underforecasting of demand for
nonregulated usage requiri ng atransfer to compensate ratepayersfor the additiona risks they have borne
due to the underforecasting.”® Since the issuie at hand does not involve an underalocation of payphone
costs between regulated and nonregulated activities, we see no need to consider this approach any further.

162. The parties question whether the carriers should account for the transfer or
reclassfication of the payphone assets from regulated to nonregulated status a "fair market vaue' or the
net book vaue of the assets.>®! While Section 276 provides us with discretion to change our accounting
rules to provide safeguardsin excess of those provided by Compuiter 111, we believe that our existing rules
are sUfficdent to meet the requirements of Section 276. We concludethat our existing rulesrequirethat this
determinationbe based onwhether a carrier mantains the assetsinitsregulated Part 32 accounts or instead
transfersthe payphone assetsto a separate filiate or an operating divison within the carrier that istreated
asan dfiliate.

163. Cariersthat do not transfer the payphone assets to a separate affiliate make no
reclassification accounting entries to their Part 32 regulated accounts. The reclassification of these assets

59 See GPCA Comments at 15-16; GPCA Reply at 13-14; Peoples Reply at 20-21; SDPOA
Reply at 3.

560 e Joint Cost Order, 2 FCC Red at 170-171.
%61 See, e.g., RBOC Reply at 19-21.
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to nonregul ated status is accomplished instead through the operation of our Part 64 cost dlocationrules>?
Accordingly, we conclude that payphone invesment in Account 32.2351, Public telephone terminal
equipment, and any other assets used in the provison of payphone service, dong with the associated
accumulated depreciation and deferred income tax ligbilities should be directly assgned or adlocated to
nonregulated activities pursuant to our cost dlocation rules®® LECs should establish whatever Part 64
cost pools®®* are needed and should file revisons to their cost dlocations manuds within sixty (60) days
prior to the effective date of the change.>®® This will ensure that the provision of payphone sarvice is
separate and digtinct from the provison of common carrier services in accordance with our rules.

164. Onthe other hand, carriers that transfer their payphone assetsto either aseparate
dfiliateor an operating divisonthat has no joint and common use of assetsor resourceswiththe LEC and
maintains a separate set of books in accordance with Section 32.23(b) of our rules must account for the
transfer according to the affiliate transactions rules of Section 32.27(c) which require that the transfer be
recorded at the higher of far market vaue or cost less dl applicable vauation reserves (net book cost).>
Far market vaue has been defined as "the price at which the property would change hands between a
willing buyer and a willing sdller, naeither being under any compulsion to buy or sdl and both having
reasonable knowledge of rdevant facts."*®” We conclude, that in instances when the transfer of payphone
assetsisgoverned by Section 32.27(c), it is appropriate, as argued by CPA, that the going concernvaue
associ ated withthe payphone businessbetakeninto considerationin determining fair market vaue:®® Such
going concernvaue should, as asserted by GPCA and Peoples, include intangible assets such as location
contracts that add vaue to the payphone business.®® These intangible assets would be considered in the

%2 47 C.F.R. 88 64.901-904. See dso Inmate Services Order, 11 FCC Rcd at 7374.

%63 RBOC Comments at 28, dting Inmate Services Order. See adso Letter from Michad K.
Kelogg to William F. Caton, Secretary dated August 30, 1996 at 9 (RBOC Ex Parte 8/30/96).

%4 |nmate Services Order, 11 FCC Red at 7374. "Cost pools' are comprised of logical
homogeneous groupings of costs that maximize the extent to which cost causative dlocation factors can
be used to divide costs between regulated and nonregulated activities. Implementation of Further Cost
Allocation Uniformity, Memorandum Opinion and Order, 8 FCC Rcd 4664 (1993).

55 47 C.F.R. § 64.904(b).

66 47 C.F.R. 88 32.23(b), 32.27(c). In applying the affiliate transactions rules to asset transfers
to operating divisons that maintain a separate set of books and do not jointly use assets or resources
with the carrier, we have provided a safeguard to protect againgt a carrier that attempts to avoid our
affiliate transactions rules by "reincarnating a nonregulated affiliate as an operating divison." Joint Cost
Reconsideration Order, 2 FCC Rcd at 6296.

%67 26 C.F.R. 8§1.170-1. Seedso, Accounting Safeguards NPRM at para. 83.

568 See CPA Reply at 12-15.

%69 See GPCA Comments at 15-16; GPCA Reply at 13-14; Peoples Reply at 20-21. This
conclusion is aso supported by the APCC and GPCA ex parte filing dated September 11, 1996 to the
extent that the ex parte filing relates to trandfers to separate effiliates. Letter from Albert H. Kramer,
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theoretica purchase price negotiated by awilling buyer and sdler. We do not believe, however, that the
intangible asset vaue of BOC or LEC brand names should be included in the determination of going
concern or fair market vaue because aBOC or a LEC would not transfer the right to use its brand name

to athird party willing buyer.

165. The operation of our cost alocation rules and our filiatetransactions rulesserve
to protect ratepayers from different concerns. The cost alocation rules are used to provide guidance to
carriersasto howjoint and commoncosts are to be al ocated among regulated and nonregulated activities
that impact upon regulated activities. These rules are premised on the assumption that ratepayers benefit
fromthe economies of scope associated withintegrated operations of regulated and nonregulated activities.
Since costs are recorded in regulated accounts, the Commission retains the ability to scrutinize costs
associated with nonregulated activities. For example, carriers mugt file cost alocation manuas. These
manuas are subject to public comment and must be audited annually by an independent auditor.>™© The
report of the independent auditor must also be submitted to the Commission.>”* Theseprocedurespromote
far cost alocation and protect regulated ratepayers from absorbing the costs of nonregulated activities.
In addition, as assets are retained on the books of the carrier, any resulting gains from a sale of those
nonregulated assets accrue to the carrier and to the benefit of ratepayers and shareholders.

166. Our dfilietransactions rulesa so afford aleve of protectiontoratepayers. These
rules firg protect ratepayers by requiring that when an affiliate transfers to or performs a service for the
carrier, those assets or services are not charged to regulated ratepayers at an inflated price. In addition,
when the carrier transfers assets to an dfiliate, the operation of our affiliate transactions rules effectively
captures on the carrier's books any appreciation in vaue of those assets, thus ensuring that any eventua
gains would accrue to the benefit of the ratepayers and shareholders.

167. Thedifferencein accounting trestment for payphone assets elther reclassfied as
nonregulated pursuant to our Part 64 cost dlocation rules or transferred to a separate affiliate and
accounted for in accordance with our Part 32 effiliate transactions rules sems primarily fromthe fact that
in one ingtance there is no trandfer, only a reallocation of assets to nonregulated atus, and in the other
ingtance, there has been an actua transfer. In addition, in the firgt instance our rules are designed to
promotefar cost alocation between regul ated and nonregul ated activities; inthe second instance, our rules
are designed to protect againg cross-subsidies between separate companies by capturing any appreciated
vaue of assets transferred on the books of the carrier.

168. We notethat some partiesassert that, based onthe holding of the Court of Apped's

for the D.C. Circuit in Democratic Central Committee,>’? the proper measure of vaue for an asset
reclassfied from regulated to nonregulated status is the asset's economic value, which would ordinarily be

Attorney for APCC and GPCA, to William F. Caton, Secretary, dated September 11, 1996 (APCC
& GPCA Ex Parte 9/11/1996).

570 See 47 C.F.R. § 64.904(a).
571 47 C.F.R. § 64.904(b).

572 Democratic Centrd Committee v. Washington M etropolitan Area Trangt Commission, 485
F.2d 786 (D.C.Cir. 1973), cert. denied, 415 U.S. 935 (1974) (Democratic Central Committes).
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its fair market value.>”® Democratic Centra Committee involved the distribution of capita gains redized
from the sde to a third party of property that had been transferred out of the rate base. Although
Democratic Central Committee provided several genera guiding principles on which the Commission
fashioned its filiate transactions rules, we note that the facts in that case did not involve affiliate
transactions.>™ Accordingly, we do not think that caseis directly applicable either to the Situation where
acarrier retains the payphone assets on its booksor transfers the payphone assets to a separate affiliate.
In both instances, ratepayers are protected by the application of our accounting safeguards.

169. One of the primary godls of Section 276 isthat a BOC gl not be dlowed to
subsdize its payphone operations directly or indirectly from its telephone exchange operations or its
exchange access operations. Inorder to achieve thisgod, Congressrequired that we adopt & aminimum
the nonstructura safeguards of Computer 111. In Computer I11, the Commissionreexamined itsregulatory
regime for the provision of enhanced services and established nongtructura safeguards for the provision
of enhanced services on an integrated basis. These safeguards included the cost aloceation rules and the
dfiliae transactions rules the Commission developed in the Joint Cost Order. These nonstructural
safeguards include our Part 64 cost dlocation rules and our Part 32 affiliate transactions rules. We aso
note that the Conference Report states:

"[t]he BOC payphone operations will be transferred, at an appropriate vauation, from the
regulated accounts associated with local exchange services to the BOC's unregulated
books. The Commisson'simplementing safeguards must be at |east equal tothoseadopted
in the Commission's Computer |11 proceedings."*”™

We believe that, congstent with Computer 111, our cost dlocation rules and affiliate transactions rules, as
discussed above, provide rules for the appropriate va uation of the reclassification or transfer of gyphone
assets and we see no compelling argument to deviate from those well-settled rules at thistime®®

170. APCC and GPCA argue that the legidative history cited inthe previous paragraph
makes clear that Congress intended that the assets be "transferred.®’” We disagree. We have aready
stated that Section 276 does not require that a BOC establish a separate dfiliae to hold the payphone
assets.®™® In fact, the Senate version of Section 276 authorized the Commission to determine whether to

573 See, e.0., GPCA Comments at 16-17.
574 Joint Cost Reconsideration Order, 2 FCC Rcd at 6295.

575 Conference Report at 43.

576 We note that in the Accounting Safeguards NPRM, we proposed changes to the affiliate
transactions rules of Section 32.27 of our rules. See Accounting Safeguards NPRM at paras. 70-88.

577 Ex Parte Letter from Albert Kramer, Counsel, APCC to William Caton, Acting Secretary,
FCC (September 11, 1996) at 3.

578 See para. 145, above.
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require Bl operating companies"'to provide payphone sarvice...through a separate subsidiary..."*”™ This
authorization was deleted from the find version of Section 276. 1f Congress intended that there be a
"trander”, we bdieve that Congresswould have required the BOCs to establish separate affiliatesfor thar
payphone operations. Congress did not do so. Instead, Congress in the very next sentence of the
legidaive higtory states that the Commisson'simplementing safeguards mugt, at a minimum, be at least
equa to those adopted in the Computer 111 proceedings. These safeguards include our cost dlocation
rules. Our cost dlocation rules are gpplicable when a carrier maintains integrated regulated and
nonregulated activities. To read congressond intent to require a"transfer” would effectively diminate our
cost alocationrulesfromapplicationto payphone operations. Thisiscontrary to Section 276 which states
that the Commission shdl prescribe regulations that prescribe a set of nonstructura safeguards for BOC
payphone service which "at aminimum, include] ] the nonstructura safeguards equa to those adopted in
the Computer Inquiry-111...proceeding."*® Computer 111 included our cost alocationrulesas apart of the
nongtructural safeguards and thus they are applicable to BOC payphone operations. To exclude the cost
alocation rules would be contrary to Section 276's intent that they be included.

171. We dso agree with the RBOCs that our cost dlocation rules only require a
reassignment of payphone assets fromregulated to nonregulated status.®®! Inredity, carierssmaintain these
assets in regulated Part 32 accounts and do not establish "unregulated books." These accounts are
considered "regulated” accounts even though a carrier may assign the entire amount in an account to
nonregulated activities. Using regulated accountsservesthe publicinterest by allowing Commission scrutiny
of nonregulated activities as they potentidly impact regulated activities, maintaining aminima amount of
regulatory burden while protecting regulated ratepayersfromcross-subsidies and cost misalocations, and
preserving economies of scope that accrueto ratepayersfromintegrated operations. Webdieveregulated
ratepayersare better served by the requirement that carriersaccount for payphone operations inregulated
accounts than if we required them to account for payphone operations in "nonregulated” accounts or
"unregulated books."

iii. Other Matters

172.  We require the LECsto reclassify any pay telephone investments recorded in
Account 32.2351, Public telephone termina equipment, and other assetsused inthe provision of payphone
sarvice, dong with the associated accumulated depreciation and deferred income tax liabilities, from
regulated to nonregulated status pursuant to our Part 64 and Part 32 rules by April 15, 1997 when the
associated revised tariffs are effective. Wethus agree with Ameritech that we should adopt our tentetive
conclusion that a phase-in period is unnecessary. >

3. Termination of Access Charge Compensation and Other Subsidies

a. TheNotice

579 S, 652, 104th Cong., 1st Sess., § 265(c) (1995). See also RBOC Comments at 40, n. 53.
580 47 U.S.C. § 276(b)(1)(C).

%81 See RBOC Ex Parte 8/30/96 t 8.

%82 Ameritech Comments & 14.
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173. Inthe Notice, we tentaively concluded that incumbent LECs must reduce their
interstate CCL charges by an amount equal to the interstate alocation of payphone costs currently
recovered through those charges.®® LECs subject to the price cap ruleswould treat this as an exogenous
cost change to the Common Line basket pursuant to Section 61.45(d) of the Commisson'srules>* We
requested incumbent L ECsto identify inther commentsal accountsthat contain codts atributable to their
payphone operations and sought comment on whether specific cost pools and alocators should be used
to capture the nonregulated investment and expenses associated with their payphone operations.>®* We
aso sought comment on whether a trangtion period is necessary to move from subsidized compensation
to per-call compensation for LEC payphones, and how that transition would proceed.®® We aso
proposed, inaccordance withthe mandate of Section276(b)(1)(B), to requireincumbent L ECsto remove
from their intrastate rates any charges that recover the costs of payphones.®’ Additiondly, we solicited
comment on whether we should set a deadline and a specific mechanism for diminaion of any intrastate
subsidies, or whether it would be congstent withthe statute, aswel as preferable froma policy perspective,
to perrg;g the states to formulate ther own mechanisms for achieving this result within a specific time
frame.

174. We dso tentativey concluded that, to avoid discrimination among PSPs, the
Subscriber Line Charge should apply to subscriber lines that terminate at both LEC and competitive
payphones.>®® We sought comment on whether, to the extent that LECs charge or impute to their own
payphone operations only the multi-ine business SLC, which is less than the full interstate cost of the
subscriber lines connecting their payphones to the network, and recover the baance of the cost of these
lines through the CCL charge, they may, in effect, be subgdizing ther payphones with access charge
revenues, in violaion of Section 276.%*° We sought comment on whether LECs in those circumstances
should charge or imputeto their own payphone operations, aswell asto independent payphone providers,
an additional monthly charge representing the difference betweenthe SLC cap and the full interstate cost
of these subscriber lines>! We dso sought comment on whether comparable changes should be made
to incumbent LECS intrastate rates.>®

%3 Notice at para. 51.
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b. Comments

i. Carrig Common Line Charge

175. TheHoridaPSC agreesthat LECsmud reducether interstate CCL charge by an
amount egual to thar interstate alocation of payphone set costs currently recovered through these
charges>®® USTA asserts that there is no need for a federally-imposed cost support, creste cost pools,
or change current accounting procedures.®®* USTA asserts that incumbent LECs subject to price caps
should remove the costs of payphone operations through an exogenous cost adjustment to the commonline
price cap basket price cap index (PCl), and that rate-of-return LECs should adjust regulated ratesfor the
chargesin asset and operating costs based on the results of the accounting changes made to assets and
expensessgs

176. Ameritechagreesthat exogenoustreatment is appropriate for transfer of payphone
CPE fromregul ated to nonregul ated status.** One Call agrees that the CCL charge should be reduced to
diminae both interstate and intrastate subsidies>” MCI argues that al direct and indirect costs for
interstate and intrastate costs should be removed and that Account 2351 and associated expenses and
additiona interstate allocated costs should be removed.®® GPCA contendsthat the payphone providers
end-user commonline charges should beinthe carrier commonlline fund.>*® AT& T arguesthat the removal
of payphone costs from interstate access should not be transferred to the Base Factor Portion of the
Common Line Basket, but should remain as part of the Part 69 category.®®

177. CPA arguesthat attempts to extend the period should be rejected.® In contrast,
GVNW and Texas PUC assert that ashort transitionperiod is necessary to recover costs.5? The RBOCs
argue for atrangtionperiod of up to 12 months during which per-call compensationwould not be avallable
to the RBOCs, while GPCA argues the there should be no more than a 90-day trangition period after

5% Horida PSC Comments at 7.
%94 USTA Commentsat 5, n.2.
595 |d. at 9; GTE Reply at 8-10.
5% Ameritech Comments a 14.
97 One Cdl Comments at 9.

5% MCI Commentsat 17.

59 GPCA Commentsat 17.

600 AT&T Reply at 27, n.70.

601 CPA Reply at 8.

62 GVNW Comments at 8.
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release of this Report and Order.®® NECA asserts that the CCL charge should continue until the
Commisson findizes decisons on access reform and universal service have been made. NECA argues
there will be no discrimination because LECs can hill the CCL chargefor dl interdtate cals and the SLC
to al payphones.®*

ii. Intrastate Rates

178. Forida PSC asserts that intrastate adjustments vary and that anaiond schemeis
impractical. Instead, the Commission could set a date for remova of state subsidies®® CdiforniaPUC
is concerned that, if LECs cannot recover the interstate costs of subscriber lines because the CCL
mechanisms are removed, the state's local phone charges and the state-mandated pay station service
charge may not fully recover costs.5® USTA argues tha the payphone line is a common line and should
be tariffed at the state levd.®” USTA dso contends that states should be permitted to formulate
mechanisms to remove intrastate costs.®®

iii. Subscriber Line Charge

179. Horida PSC and the Ohio PUC argue that access lines terminating at LEC
payphones should be subject to SLC imputation.®® Ameritech and SW Bell argue that a SLC should be
imputed to dl payphones.®’® GPCA opposes application of the SLC to payphones but if the Commission
impaoses such a requirement, GPCA aso opposes any additiona charge in addition to what isrequired of
other end users.®™ USTA adso opposesimposition of an additiona charge for the difference between the
SLC cap and the full cost of subscriber lines. USTA arguesthat if there are any loop subsidies they will
be uniform for dl loops, not just payphone loops.®1? SW Bell argues that the SLC should apply to
payphones because payphones use common lines and access the public switched network just like any

603 RBOC Comments at 31; GPCA Reply at 15.

64 NECA Commentsat 5, n. 19.

65 Horida PSC Comments at 7.

66 CdiforniaPUC Comments a 15.

607 USTA Reply at 7.

68  USTA Commentsat 9.

69 Horida PSC Comments at 8; Ohio PUC Comments at 12.
610 - Ameritech Comments at 14; SW Bell Reply at 7-9.

611 GPCA Reply at 17-19.

612 USTA Commentsat 10. See also RBOC Comments at 32.
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other commonline service.®™® Sorint supportsthe additiona charge to dl PSPsindudingL ECsto the extent
that the multi-line business SLC is |ess than the full interstate cost of subscriber lines®4

c. Discussion

180. Inthetdephone network, payphones, aswel asdl other tel ephones, areconnected
to the loca switch by means of a subscriber line. The costs of the subscriber line that are dlocated to the
interstate jurisdictionare recovered through two separate charges. aflat-rate SL C assessed upon the end-
user customer who subscribesto local service, and a per-minute CCL charge assessed upon | XCs that
recoversthe balance of the interstate subscriber line costs not recovered throughthe SLC. LEC payphone
costs are adso included in the CCL charge. The CCL charge, however, applies to interstate switched
access service that is unrelated to payphone service costs.  While independent payphone providers are
required to pay the SLC for the loop used by each of their payphones, LECs have not been required to
pay this charge because the subscriber lines connected to LEC payphones have been recovered entirdy
through the CCL charge.

181. We concludethat toimplement Section276 (b)(1)(B) of the 1996 Act, incumbent
L ECsmus reduce ther interstate CCL charges by anamount equal to theinterstated | ocation of payphone
costs currently recovered through those charges. LECs subject to the price cap ruleswould treet this as
an exogenous cost change to the Common Line basket pursuant to Section 61.45(d) of the Commisson's
rules. The incumbent LECs residentia SLC islimited to $3.50 per monthand their multi-line businessSLC
is currently subject to a $6.00 per month cap.®*® Those LECs with interstate subscriber line costs that
exceed this amount recover a portion of the interstate costs of subscriber lines through the CCL charge.
The issue of the appropriate interstate SLC has been referred to a Federal-State Joint Board.5

182.  Incumbent L ECstoday generdly recover payphone costsalocatedtotheinterstate
jurisdiction through the per-minute carrier CCL charge they assesson IXCsand other interstate access
customers for originaing and terminating interdtate cals. Theincumbent LEC assesses the independent
payphone provider a SLC (at the multi-line business rate) to recover the payphone common line costs
associated with that phone.®!” In the case of competitive payphones, an independent payphone provider

612 S\ Bell Reply at 7-8.
614 Sprint Comments at 28.
615 47 CF.R.§69.104.

616 see Federal-State Joint Board on Universal Service, NPRM and Order Establishing Joint Board, FCC 96-93
at para. 114 (rel. March 8, 1996) (" Joint Board Notice"). We note that pursuant to Section 254 of the Act, we have
referred to the universal service joint board the matter of how to recover the interstate allocated portion of the
subscriber loop costs. Federal-State Joint Board on Universal Service, Notice of Proposed Rulemaking and Order
Establishing Joint Board, CC Docket No. 96-45, FCC 96-93 (adopted and released on Mar. 8, 1996). The decision to
remove payphone costs from the CCL charge and the decision to impose a SLC to al subscriber lines that terminate
at both LEC and competitive payphones was not referred to the universal service joint board.

617 we recently reaffirmed a decision by the Common Carrier Bureau concluding that independent payphone

providers should be classified as "end users" under our rules. C.F. Communications Corp. v. Century Telephone of
Wisconsin, Inc., Memorandum Opinion and Order, 10 FCC Rcd 9775 (1995), petition for review filed, C.F.
Communications Corp. v. FCC and United States, No. 95-1563 (D.C. Cir. filed Nov. 6, 1995). Thus, independent
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recoversitspayphone costs out of the revenue it receives from end users, premisesowners, and OSPsto
whom its payphones are presubscribed. The 1996 Act mandates that the Commission "discontinue the
intrastate and interstate carrier access charge payphone servicedementsand payments... and dl intrastate
and interstate subsidies from basic exchange and exchange access revenued ] "8

183. Accordingly, we adopt rules that provide for the remova from regulated intrastate
and interdaterate Sructures of dl charges that recover the costs of payphones (i.e., the costs of payphone
sets, not including the costs of the lines connecting those sets to the public switched network, which, like
the lines connecting competitive payphones to the network, will continue to be treated as regulated).
Therefore, we conclude that incumbent LECs mugt file revised CCL tariffs with the Common Carrier
Bureau no later than January 15, 1997 to reduce their interstate CCL charges by an amount equd to the
interstate dlocation of payphone costs currently recovered through those charges, scheduled to take effect
April 15, 1997. LECs subject to the price cap rules must treat this as an exogenous cost change to the
Common Line basket pursuant to Section 61.45(d)(1)(v) of our rules®*® Incumbent LECs must identify
and report accounts that contain costs attributable to their payphone operations. Incumbent LECs must
identify specific cost pools and dlocators that are required to capture the nonregulated invesment and
expenses associated with their payphone operations. LECs mug file this information with the Common
Carrier Bureau by January 15, 1997.

184. LECsthat file tariffs pursuant to Section 61.38 or Section 61.39, rate-of-return
regulation, or Section61.50, optiona incentive regulation, mugt filetariffsto revise interstate CCL rates to
remove the payphone invesment and any other assets used inthe provisionof payphone service dong with
the accumulated depreciation and deferred income tax lidhilities from the common line costs recovered
through those rates. As stated previoudy, these LECsmust reclassfy payphone assets from regulated to
nonregul ated activity pursuant to Part 64 rules. Expensesincurred after payphones are deregulated should
be dassified as nonregul ated expenses. The CCL rate reduction must account for overhead costsassigned
to common line costs as a result of payphone investment and expenses. We require these LECs to
recalculatetheir CCL rates, usng the same dataand methodsthey used to develop their current CCL rates,
except those calculations should exclude payphone cods.

185. Pricecap LECsare aso required to revise ther CCL rates, usng the fallowing
method toremove payphone costsfromtheir CCL rates. Firdt, price cap LECs should develop acommon
line revenue requirement usng ARMIS costs for caendar year 1995. Second, price cap LECs are
required to devel op a payphone cost alocator equa to the payphone costs in Section 69.501(d) divided
by tota common line costs, based on 1995 ARMIS data. Each LEC isrequired to reduceitsPCl inthe
common line basket by this payphone cost alocator minus one.

186. Werequire, pursuant to the mandate of Section 276(b)(1)(B), incumbent LECs
to remove from their intrastate rates any charges that recover the costs of payphones. Revised intrastate
rates mugt be effective no later than April 15, 1997. Parties did not submit state-specific information

payphone providers are required to pay a SLC for their use of common lines connected to the payphones they serve,
but are not assessed a per-minute CCL charge.

618 47 U.S.C. § 276(b)(1)(B).
619 47 C.F.R. § 61.45(d)(1)(v).
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regarding the intrastate rate dements that recover payphone costs. States must determine the intrastate
rates eements that must be removed to diminate any intrastate subsidies within thistime frame.

187.  Fndly, weconcludethat, to avoid discriminationamong payphone providers, the
multiline busness SLC mug apply to subscriber lines that terminate at both LEC and competitive
payphones. We conclude that the removal of payphone costs from the CCL and the payment or
imputation of a SLC to the subscriber line that terminates at a LEC nonregulated payphone will result in
the recovery of LEC payphone costs on a more cost-causative basis consistent with the requirements of
the 1996 Act.°® No action we take today affects the authority of states to address the ate ratemaking
implications of reclassfication or transfer of payphone assts.

4. Deregulation of AT& T Payphones

a. TheNotice

188. IntheNotice, wetentatively concludedthat payphonesprovided by AT& T should
be dassified as CPE, findingthat discontinuingpossible subsidiesfor AT& T payphoneswould be congruent
withthe 1996 Act's requirement that the Commiss ondiscontinue subsidiesfor other payphones(i.e., those
owned by incumbent LECS) and would provide for symmetrica regulation of the payphone industry.®
We cited two other reasons why this proposed action isin harmony with the other rules we proposed in
thisproceeding. First, sinceTonkaTools,%? AT&T payphones have been subject to the same regul atory
trestment as BOC payphones. Once L EC tel ephones, including those provided by the BOCs, aredeclared
to be CPE, the basis for treating AT& T payphones as network equipment no longer exists. Second, we
bdievethat deregulating AT& T payphonesis consstent withour genera policyto deregulate non-dominant
cariers. Inthe Notice, we dso tentatively concluded that the bundling of pay telephone equipment with
underlying transmission capacity would be treated pursuant to the rules proposed in the Interstate,
| nterexchange Marketplace proceeding.®

b. Comments

189. Thosecommentingon AT& T payphoneswere unanimous in concdluding that AT& T
payphones should be deregulated.®* The RBOCs assart that AT& T payphones should be deregulated in
the same manner as LEC payphones.®® AT& T argues, however, that AT& T payphones should not be

620 See Ameritech/SW Bell Waiver at para. 25.

621 Notice at para. 56.
622 Tonka Tools, note 489, above.
62 Notice at para. 55.

624 AT&T Reply a 27; RBOC Comments at 32; California PUC Comments at 15; Florida PSC
Commentsat 8; USTA Comments at 10; MCl Comments at 15.

625 RBOC Comments at 32.
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treated like LEC CPE but should be removed from al regulation except Part 68 registration and treated
like independent payphone providers.®%®

c. Discussion

190. Weconcludethat AT& T payphones must be deregulated, detariffed and trested
as CPE. Aswe concluded above, thereisacompstitive market for payphones, and, pursuant to Section
276, subsidies must beremoved frompayphone service. AT& T payphones have been treated like BOC
payphonesfor regulatory purposes.®?’ It would beincongruous to deregul ate payphone equipment owned
by dl other carriersexcept AT&T.  We conclude, therefore, that AT& T payphones must be removed
fromregulationand treated as independent PSPS payphones. Accordingly, werequirethat AT& T follow
the same procedures discussed above for vauing LEC payphone assets and transferring them to
nonregulated status. After deregulation, AT& T payphoneswill be subject to the same requirements as
independent payphone provider payphones.

191. Withregardto theissue of bundling of transmission capacity and payphone CPE,
we notethat inthe | nterstate, Interexchange Marketplace Notice, we stated that wewould consider inthis
proceeding "the issue of bundling pay telephone equipment with the underlying transmission capacity.' 6%
In the Notice, we tentatively concluded that other IXC bundling issues should be treated under the same
rules that we proposed in the Interstate, Interexchange Marketplace proceeding.®® We dedline to adopt
in this proceeding any rules regarding the bundiing of payphone CPE with the underlying transmisson
capacity.®*® Wedo not have asufficient record to revise, with regard to payphone CPE, the Commission's
conclusioninthe Computer 11 proceeding thet there are public interest benefits in unbundling CPE fromthe
underlying transmission service.®! The issue of IXC CPE bundling will be addressed in the |nterstate,
| nterexchange Marketplace proceeding.

C. NONSTRUCTURAL SAFEGUARDS FOR BOC PROVISION OF PAYPHONE SERVICE

626 AT&T Reply at 27. With regard to bundling of AT& T payphones and phones services, MCl
suggests that the Commission review the effect of this proposa after one year. MCl argues, however,
that even if the Commission alows bundling, the payphone transmission service should be available
separately. MCl Comments at 16.

627 Tonka Toals, note 489, above.
628 Policy and Rules Concerning the Interstate, Interexchange Marketplace, Notice of Proposed

Rulemaking, CC Docket No. 96-61 (rel. Mar. 25, 1996) at para. 91 (Interdate, Interexchange
Marketplace Notice).

629 Notice at para. 55.

0 |ntergtate, Interexchange Marketplace Notice at para. 91.

61 Computer |I, 77 FCC 2d at 438-447; 47 C.F.R. § 64.702(e).
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192. Theforegoing partsestablishacompensationarrangement that appliesequdly to the
payphone operations of the BOCs, other LECs, AT& T and PSPs not affiliated with LECs. In this part,
we address certain operating requirements that are imposed only on the BOCs payphone operations.

193.  Section 276(b)(1)(C) directs the Commission to "prescribeaset of nonstructura
safeguardsfor Bel operating company payphone serviceto implement the provisons of paragraphs (1) and
(2) of subsection (a), which safeguards shdl, at aminimum, include the nonsiructural safeguards equd to
those adopted in the Computer Inquiry - 111 (CC Docket No. 90-623) proceeding[.]"®** Asreferred to
inSection 276(b)(1)(C), Section 276(a) providesthat aBOC "(1) shdl not subsdize its payphone service
directly or indirectly fromitstelgphone exchange service operations or itsexchange access operations, and
(2) shal not prefer or discriminate in favor of its payphone sarvice.*

1. The Notice

194. Inthe Notice, we tentatively concluded that al Computer 1113 nonstructural
safeguards must be applied to meet our obligation "to prescribe nonstructural safeguards for [BOC]
payphone service' under the 1996 Act.° We dso solicited comment on whether there are other
nonstructurgl%sﬁeguards that, while not explictly specified in Computer 111, should be applied to BOC
payphones.

195. To ensure BOC compliance with the Computer 111 and Open Network
Architecture (ONA) requirements, we proposed arequirement that each BOC file, within 90 days of the
effective date of this Report and Order, an initid Comparably Effident Interconnection (CEI) plan

632 47 U.S.C. §276 (b)(1)(C).
633 47 U.S.C. § 276(a).

634 See Amendment of Section 64.702 of the Commission's Rules and Regulations (Computer 111),
CC Docket No. 85-229, Phase |, 104 FCC 2d 958 (1986) (Phase | Order), recon., 2 FCC Rcd
3035 (1987) (Phase | Reconsderation Order), further recon, 3 FCC Red 1135 (1988) (Phase |
Further Reconsideration Order), second further recon., 4 FCC Red 5927 (1989) (Phase | Second
Further Reconsideration Order); Phase | Order and Phase | Reconsideration Order vacated Cdlifornia
v. FCC, 905 F.2d 1217 (9th Cir. 1990) (Cdifornial); Phase Il, 2 FCC Rcd 3072 (1987) (Computer
[11 Phase 1l Order), recon., 3 FCC Rcd 1150 (1988) (Phase |1 Reconsideration Order), further
recon., 4 FCC Red 5927 (1989) (Phase 1l Further Reconsideration Order); Phase || Order vacated,
Cdifornial, 905 F.2d 1217 (9th Cir. 1990); Computer 111 Remand Proceeding, 5 FCC Rcd 7719
(1990) (ONA Remand Order), recon., 7 FCC Rcd 909 (1992), pets. for review denied, Cdiforniav.
ECC, 4 F.3d 1505 (9th Cir. 1993) (Cdiforniall); Computer 111 Remand Proceedings. Bell Operating
Company Safeguards and Tier 1 Loca Exchange Company Safeguards, 6 FCC Red 7571 (1991)
(BOC Safeguards Order), BOC Safeguards Order vacated in part and remanded, Cdiforniav. FCC,
39 F.3d 919 (9th Cir. 1994) (Cdifornialll), cert. denied, 115 S.Ct. 1427 (1995).

635 Notice at para. 58.

636 |d

85



Federal Communications Commission FCC 96-388

describing how it intends to comply with the CEl equal access parameters and nonstructural safeguards
for the provision of payphone sarvices®’

196. Currently, the CommissonregulatesBOC provisionof enhanced servicesthrough
CEl and ONA requirementsthat mandate unbundled nondiscriminatory accessto BOC network features
and functiondities®® Pursuant to these requirements, BOCs must file a service-specific CEl plan before
offering any enhanced service on anintegrated basis.®*® A BOC must demongtrate in its CEI plan how it
would provide competing enhanced service providers with "equa access' to dl basic underlying network
sarvices the BOC used to provideitsown enhanced services.®*® Subsequently, the Commission required
BOCsto develop andimplement ONA plans detailing more fundamenta unbundling of their basic network
services®! ONA requiresfurther unbundling of network elementsthan under CEI becauseit isnot limited
to those dements associated with specific BOC enhanced services®? In 1993, the Common Carrier
Bureaulifted structura separation requirements after each BOC demonstrated that itsONA plancomplied

67 1d. at para. 60.

638 " Filing and Review of Open Network Architecture Plans, 4 FCC Red 1 (1988) (BOC ONA Order), recon., 5
FCC Rcd 3084 (1990) (BOC ONA Reconsideration Order); 5 FCC Red 3103 (1990) (BOC ONA Amendment Order),
erratum, 5 FCC Rcd 4045, pets. for review denied, Cdliforniav. FCC, 4 F.3d 1505 (9th Cir. 1993), recon., 8 FCC Rcd 97
(1993) (BOC ONA Amendment Reconsideration Order); 6 FCC Rcd 7646, 7649-50 (1991) (BOC ONA Further
Amendment Order); 8 FCC Red 2606 (1993) (BOC ONA Second Further Amendment Order), pet. for review denied,
Californiav. FCC, 4 F.3d 1505 (9th Cir. 1993).

639 phase| Order, 104 FCC 2d at 964-965.
640 Seephase| Order, 104 FCC 2d at 1036.

641 Computer |11 Further Remand Proceedings: Bell Operating Company Provision of Enhanced Services,
Notice of Proposed Rulemaking, 10 FCC Rcd 8360, 8372, para. 17 (1995) ("Computer |11 Further Remand
Proceedings™).

642 .

86



Federal Communications Commission FCC 96-388

with the BOC Safeguards Order.®* Following the Cdifornialll court decision,®* the Commission has
continued to require BOCsto file CEIl plansfor each individua enhanced servicethey offer in addition to
fulfilling the access requirements of its ONA plan.®*

2. Comments

197. CdiforniaPUC, One Cdl, Ameritech, and USTA supportComputer [11 safeguards
and CEI.%* Florida PSC arguesthat, if nonstructural safeguardsare used, specific cost pools and alocators
should be used to identify the existence of subsidies®’ GPCA supportsthe Computer |11 safeguardsand
argues that they should be strengthened by requiring that the BOCs dso: (1) provide unbundled specific
services such as answer supervison and flexible cal rating based on subscribers specifications, and
continue to provide didtone and blocking and screening; (2) offer volume discounts on a equal basisto
aggregators, (3) provideserviceorder processing; (4) implement safeguards againg interference withl etters
of agency; (5) follow Customer Proprietary Network Information(CPNI) restrictions, (6) file CEl plans,
(7) conduct independent audits; and (8) maintain publicly available contracts.® SwW Bdll argstiesthat there
is no incentive for cross-subsidizationwith price cap regulaionand the diminationof sharing.**® Ameritech
disagrees withthe Commissionthat a separate proceeding is necessary to develop accounting safeguards

643 SeeBdll Atlantic's Notice and Petition for Removal of the Structural Separation Requirement and Waiver of

Certain State Tariffing Requirements, CC Docket Nos. 90-623 and 88-2, Phase |, 7 FCC Rcd 3877 (1992) (Bell Atlantic
Order); Southwestern Bell Telephone Company Notice and Petition for Removal of the Structural Separation
Requirement and Waiver of Certain State Tariffing Requirements, CC Docket Nos. 90-623 and 88-2, Phase |, 7 FCC
Red 7294 (1992) (SWBT Order); US West Notice and Petition for Removal of the Structural Separation Requirement
and Waiver of Certain State Tariffing Requirements, CC Docket Nos. 90-623 and 88-2, Phase |, 7 FCC Rcd 3639 (1992)
(US West Order); Ameritech Operating Companies Notice and Petition for Removal of the Structural Separation
Requirement and Waiver of Certain State Tariffing Requirements, CC Docket Nos. 90-623 and 88-2, Phase |, 7 FCC
Rcd 4104 (1992) (Ameritech Order); New Y ork Telephone Company and New England Telephone Company Notice
and Petition for Removal of the Structural Separation Requirement and Waiver of Certain State Tariffing

Requirements, CC Docket Nos. 90-623 and 88-2, Phase |, 7 FCC Rcd 8633 (1992) (NYNEX Order); Pacific Bell and
Nevada Bell Notice and Petition for Removal of the Structural Separation Requirement and Waiver of Certain State
Tariffing Requirements, CC Docket Nos. 90-623 and 88-2, Phase |, 8 FCC Rcd 3982 (1993) (Pacific Order); BellSouth
Corporation Notice and Petition for Removal of the Structural Separation Requirement and Waiver of Certain State
Tariffing Reguirements, CC Docket Nos. 90-623 and 88-2, Phase |, 8 FCC Rcd 4864 (1993) (BellSouth Order).

64 Cdiforniav. FCC, 39 F.3d 919 (9th Cir. 1994) (Cdifornialll), cert. denied, 115 S.Ct. 1427
(1995).

645 Regarding further proceedings on remand, see Computer |11 Further Remand Proceedings: Bell
Operating Company Provision of Enhanced Services, 10 FCC Red 8360 (1995).

646 Cdifornia PUC Comments at 17; Ameritech Comments at 15; One Cal Comments at 9-10;
USTA Comments a 10.

647 Horida PSC Commentsat 8.
648 GPCA Comments at 8-12, 23-25.
69 SW Bell Reply at 4-6.

87



Federal Communications Commission FCC 96-388

different thanthose appliedin Computer 111.°° Inmate Codlition arguesthat additiona safeguards should
indude accounting and fraud control, billing and collection, and CPNI availability.®** USTA argues that
pursuant to Section 276, nonstructura safeguards only apply to BOCs.®? GPCA argues that the
Computer 111 safeguards should apply to other LECs, particularly those withannua revenues greater than
100 million dollars, induding GTE, Sprint and Alltel, and LECs that service Puerto Rico and the Virgin
Idands®3 Ohio PUC argues that Computer 111 nonstructura safguards should apply to dl LECsif
payphones are deregulated and structura separation is not imposed.®

198. AT&T and GPCA support theimposition of CEl plans on the BOC provision of
payphone sarvices.® The RBOCs and PacTd argue that CEl plans are not necessary because these are
basic, not enhanced services®® AT& T contendsthat CPNI requirements should apply to BOC provision
of payphones.®*’ One Call argues that if CPNI is not restricted, it should be available to al providers®®®
GPCA contends that informationabout the use of LEC payphonesis CPNI that should be available to any
party upon reasonable request.®® AT&T supports the network information disclosure requirements
edtablished in our implementation of Section 251 of the 1996 Act, plus the addition of two requirements
that BOCsfile network informationdisclosures withthe Commisson, and that there be one year notification
of network changes.®®°

3. Discussion

a. Nonsructural Safeguards

199. In addition to the accounting safeguards that we will adopt with respect to
payphone servicesin the accounting safeguards proceeding, we conclude that the Computer 111 and ONA
nongtructural safeguards will provide an appropriate regulatory framework to ensure that BOCs do not

650 Ameritech Comments at 15-16; One Call Comments at 9-10.
&1 Inmate Codlition Comments at 22.

652 USTA Reply a 7-8.

653 GPCA Reply a 18; GPCA Comments at 26.

64 Ohio PUC Comments at 13.

65 AT&T Comments at 22; GPCA Comments at 23-25.
6%  PacTe Reply at 5-6.

67 AT&T Comments at 23, n.47.

%8 One Cdl Comments at 10.

69 GPCA Comments at 21.

60 AT&T Commentsat 22-3.
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discriminate or cross-subsidize in their provision of payphone service. The Commission and the BOCs
have subgtantia experience in the application of these safeguards that will facilitatethar useinthe context
of BOC payphone services. We concludethat we do not haveto adopt any additional safeguards beyond
Computer 111 and ONA because of the comprehensive nature of that regulatory structure and the lack of
arecord necessary to conclude that a more burdensome framework should be adopted and isinthe public
interest. Asdiscussed above, we decline to require structural separation requirements. To ensurethat the
BOCscomply withthe Computer I11 and ONA nonstructura separation requirements for the provisionof
payphone services, we require that, within 90 days after the effective date of this Report and Order, BOCs
must file CEl plans describing how they will comply with the Computer 111 unbundling, CEl parameters,
accounting requirements, CPNI requirements as modified by Section 222 of the 1996 Act, network
disclosure requirements, and ingalation, maintenance, and quality nondiscrimination requirements.

200. The Computer |11 nonstructural safeguards currently ag)ply to aBOC's provison
of payphone sarvice if enhanced sarvices are provided through the payphone.®® Under theComputer 111
and ONA framework, BOCs are permitted to provide enhanced services on an integrated basis subject
to nondiscrimination safeguards. The safeguards the Commission adopted in Computer 111 and ONA
include: (1) nondiscriminatory access to network festures and functiondities; (2) restrictions on the use
of CPNI; (3) network information disclosure rules; (4) nondiscrimination inthe provision, indalation, and
maintenance of services as wel as nondiscrimination reporting requirements; and (5) cost accounting
safeguards. Weconcludethat all Comguter [11 and ONA nongtructura safeguards must be appliedto meet
our obligation under the 1996 Act. 2 Pursuant to these requirements, we note that any basic services
provided by a BOC to its payphone affiliate must be available on a nondiscriminatory basis to other
payphone providers and that payphone providers may request additiona unbundled payphone services
through the 120 day ONA service request process.®®

201. Except for the Commission's Part 64 cost dlocation rules and Part 32 effiliate
transaction rules, we dedine to apply the Computer 111 nonstructural safeguards to other LECs. We
concluded in the BOC CPE Rdief Order that gpplication of those safeguards would be "unduly
burdensome and not necessary to protect against potential anticompetitive conduct."®** We similar ly,
declined to apply Computer 111 and ONA nonstructura safeguards to other LECs, except GTE.®®

661 See American Telephone and Telegraph Company Petition for Limited Waiver of Comparably Efficient

Interconnection Requirements of Third Computer Inquiry; Report and Order, 8 FCC Rcd 6808 (1993).
662 47 U.S.C. § 276(b)(1)(C).

663 See BOC ONA Order, 4 FCC Rcd at 205-6; BOC ONA Amendment Order, 5 FCC Rcd at
3117; BOC ONA Further Amendment Order, 6 FCC Rcd at 7654-6.

64 BOC CPE Rdlief Order, 2 FCC Rcd at 157; See adlso 3 FCC Red 22 (1987).

665 Computer 111 Phase Il Order, 2 FCC Red at 3101. In 1994, the Commission decided to apply
the Computer I11 and ONA requirements to GTE Corporation. Application of Open Network
Architecture and Nondiscrimination Safeguards to GTE Corporation, CC Docket No. 92-256, 9 FCC
Rcd 4922 (1994).
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Moreover, Section 276 specificdly directs the Commisson to establish nonstructural safeguards for the
BOCs, but does not include such a requirement regarding other LECs.*®

b. BOC CEIl Plans

202. We reguirethat each BOC file, within 90 days of the effective date of thisReport
and Order, aninitial CEl plan describing how it intends to comply with the CEl equal access parameters
and nongtructural safeguardsfor the provision of payphone services. In Computer 111, CEI plans have been
an integrd part of ensuring that BOCs do not discriminate in providing basic underlying services to
enhanced services providers. We likewise require the filing of CEl plans for payphone services, even
though we have traditiondly only required such plans for the BOC provison of enhanced services, to
ensurethat the BOCs provide payphone services in anondiscriminatory manner and congstent withother
Computer 111 and ONA requirements. Fndly, we conclude that this requirement is conggent with the
requirement in Section 276 that we establish safeguards, at a minimum, "equa to those adopted in the
Computer 11 Inquiry."®’

203. InaCEl plan, aBOC must describe how it intends to comply withthe CEI "equa
access' parametersfor the specific payphone serviceit intendsto offer. The CEl equal access parameters
include interface functiondity; unbundling of basic services, resde; technica characteridics, ingtdlation,
maintenance, and repair; end user access, CEl availability; minimization of trangport costs; and availability
to al interested customers or enhanced service providers.5%®

204. InitsCEl plan, aBOC mug explain how it will unbundle basic payphone services.
Thus, aBOC must indicate how it plans to unbundle, and associate with agpecific rate dement in atariff,
the basic sarvices and basic sarvice functions thet underlie its provision of payphone service.®®
Nonproprietary information used by the BOC in providing the unbundled basic services will be made
available as part of CEL.%° In addition, any options available to the BOC in the provision of such basic
savices or functions would be included in the unbundled offerings.®™

205. A BOC dso mug explain in its CEl plan how it will comply with the CPNI
requirements. We have continued to require compliance with the Computer 11l and ONA CPNI
requirements that are not inconsstent with Section 222 of the 1996 Act, which was immediately

666 47 U.S.C. § 276(b)(1)(C).
667 |,
668 phase | Order, 104 FCC 2d at 1039-1043.

669 |d. at 1040.

670 |g.

671 g,
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effective®? Inthe CPNI NPRM, we are currently examining a carrier's obligations under the CPNI
provisions of the 1996 Act.”® We disagree with GPCA's contention that pursuant to the Commission's
CPNI requirements, usage of LEC E)ayphones should be treated as aggregate CPNI that should be made
avallable to any party uponrequest.®* Under Computer 111 and ONA BOCsmust make aggregate CPNI
availableto third parties if they make it available to BOC personnel for marketing. Thisrequirement does
not apply merely upon athird party's request, and the requirement does not apply to LECs other than the
BOCs. Moreover, aggregate CPNI includes compilationsof CPNI information, not individual locations.t™
We will consder the requirements for LEC provision of aggregate CPNI under Section222 inthe CPNII
proceeding. ¢7

206. BOCs mug comply with the Computer I11 and ONA network information
disclosure requirements. The BOCs cannot design new network services or change network technica
specifications to the advantage of their own payphones.t”” Pursuant to theserules, theBOCsmust disclose
information about changes in their networks or new network services at two different points in time®™
Firgt, disclosure must occur at the "make/buy™ point: whena BOC decides to make for itself, or procure
from an unaffiliated entity, any product whose design affects or relies on the network interface. Second,
aBOC mus publidy disclosetechnica informationabout a new service 12 months beforeit isintroduced.
If the BOC can introduce the service within 12 months of the make/buy point, it would make a public
disclosure at the make/buy point. The public disclosure, however, must not occur less than six months
before the introduction of the service®™

207. Inaddition, BOCs must comply with the Computer 111 and ONA requirements
regarding nondiscrimination in the qudity of service, inddlation, and maintenance. BOCs mugt indicatein
their CEl plans how they will comply with these requirements. We do not impose any new continuing

672 47uscC. § 222. Seelmplementation of the Telecommunications Act of 1996, Telecommunications Carriers

Use of Customer Proprietary Network Information and Other Customer Information, Notice of Proposed Rulemaking,
CC Docket No. 96-115 (rel. May 17, 1996) (CPNI NPRM).

73 CPNI NPRM at para. 37-8.

67 The statute defines the term "aggregate customer information” as "collective data that relates to a
group or category of services or customers, from which individua customer identities and
characteristics have been removed." 47 U.S.C. § 222(f)(2).

675 Computer 111 Phase |l Order, 2 FCC Rcd at 3097.

676 CPNI NPRM at para. 37.

677 BOC Safequards Order, 6 FCC Red at 7602-04.

678 Amendment to Sections 64.702 of the Commission's Rules and Regulations (Third Computer Inquiry),

Report and Order, 2 FCC Red 3072, 3087-88 (1988). The network information subject to disclosure includes only
network changes or new basic services that affect the interconnection of enhanced services with the network. Id. a
3097. These network disclosure rules parallel those for CPE.

679 Ccomputer 111, 3 FCC Red 1150, 1164 (1988).
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reporting requirement because BOCsare aready subject to reporting requirements pursuant to Computer
11l and ONA.%8 BOCs must report on payphone services as they do for other basic services.

D. ABILITY OF BOCsTO NEGOTIATE WITH LOCATION
PROVIDERS ON THE PRESUBSCRIBED INTERLATA CARRIER

208.  Section 276(b)(1)(D) of the 1996 Act directs the Commission to dimingte the
court-ordered competitive barrier prohibiting the BOCsfrom participatinginthe sel ectionof presubscribed
interLATA carriersto their payphones, unless we find such activity to becontrary to the public interest.®®
While independent payphone service providers, aswell as non-BOC LECs, may receive aportionof the
commissions from IXCs on interlLATA operator service calls using the presubscribed carrier to their
payphones, the BOCsdo not receive any revenuesdirectly fromthese cdls. Atthesametime, BOCshave
received subsidiesfrom|ocal access servicesfor ther payphone operations, whichhave not been avallable
to independent payphone service providers.®® Section 276 promotes competition for the provision of
payphone services by directing the eimination of both these market-distorting factors. %

1. |s BOC Ability to Negotiate Presubscription
in the Public I nterest?

a. TheNotice

209. Under Section 276(b)(1)(D) of the 1996 Act, the Commission isto "provide for
Bdl operating company payphone service providersto have the same right that independent payphone
service providers have to negotiate with the location provider on the location provider's selecting and
contracting with, and, subject to the terms of any agreement with the location provider, to select and
contract with, the carriers that carry interLATA calls from their payphones, unless the Commission
determines in the rulemaking pursuant to this section that it is not in the public interest.” The legidetive
history of Section 276 states that the location provider "has the ultimate decison-making authority in
determining interL ATA sarvicesin connection with the choice of payphone providers."®*

210. Inthe Notice, the Commisson sought comment onwhether the BOCs should be
permitted to sdlect and contract with the interLATA carriers that carry interLATA traffic from BOC

680 See BOC ONA Reconsideration Order, 5 FCC Red at 3093, 3096, Appendix B.

681 47 U.S.C. § 276(b)(1)(D); See United Statesv. Western Elec. Co., 698 F. Supp. 348, 360 (D.D.C. 1988).

682 See Section 111.B., above.
683 47 U.S.C. § 276(b)(1)(B) and (D)
84 S, Conf. Rep. No. 104-230 at 44.
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payphones.®® The Commission sought comment on whether the ability to sdlect the interLATA carrier
sarving their payphonesis likely to permit the BOCs to behave anticompetitively in the payphone market
inthe absence of safeguardsto prevent cost misalocationsand discrimination.®® Similarly, the Commission
sought comment on whether the structural and accounting safeguards mandated under Sections 271 and
272 of the 1996 Act, and any Commission rules implementing these safeguards, are sufficient to prevent
anticompetitive abuses. The Commission aso sought comment on to what extent aBOC not authorized
toprovidein-regioninterLATA service under Section 271 of the 1996 Act should bedlowedto participate
in the selection of the interLATA carrier, especidly if the BOC has a non-attributable interest in the
interLATA carrier, such as an option to purchase or an agreement to merge.®’

b. Comments

211. TheRBOCsand Ameritechargue that the Act spedificaly directsthe Commission
to dlow the BOCs to negotiate presubscription carriersfor ther payphones unlessthe Commissonmakes
afinding that such authority is contrary to the public interest.®® Other commenters, however, argue that
the Commission should grant this authority only if and when it can affirmatively conclude that dlowing the
BOCs to negotiate would beinthe public interest.®® Oncor additionally assarts that consideration of this
issue is premature until such time as the Commission has adopted rules addressing other requirements of
the 1996 Act, including those governing interconnection rights, and the authority of BOCs to provide in-
region interLATA sarvices®

212. TheRBOCs assart that granting them equal rights with the independent PSPs to
negotiate presubscription for their payphones promotes the public interest. The RBOCs argue that an
essentia assumptionunderlying the 1996 Act is that competition isin the public interest, and it istherefore
in the public interest to dlow the them to compete againg the independent PSPs with respect to
presubscription of their payphones.®®! The RBOCs assart that such authority is critical to establishing
market parity and increasing competition between BOC and non-BOC PSPs.®? The RBOCs and
Ameritech state that under the current rules, they are a a competitive disadvantage due to the inability to
offer "one-stop shopping” to location providers who wish to dedl with a single entity for equipment, loca

685  Notice at para. 71.

. 1d. at para. 72.

687 |g.

688  RBOC Comments at 42; Ameritech Comments at 22.

689 See, eq., AT& T Comments at 26; Oncor Comments at 2-3.

690 Oncor Comments at 11-13.
691 RBOC Reply at 25; BellSouth Comments at 8.
692 RBOC Comments at 41-42. Seeadso USTA Comments at 11.
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service and toll sarvice®® The RBOCs aso argue that the existing presubscription restriction denies
consumersthe benefitsof true competition by preventing themfromaggregating interLATA and intraLATA
traffic inorder to negotiatethe best possible ratesfrominterLATA carriers, while dlowing the independent
PSPs to do s0.5°*  Additiondly, the RBOCs and Ameritech contend that if they are denied the equal
opportunity to negotiate interLATA carriers, while smultaneoudy being stripped of exiding payphone-
supportin%subsidi&s, the public will be harmed by the likdy reduction in the number of payphonesthey
provide.®® Findly, the RBOCs and Ameritech assart that granting them equa opportunity to choose the
carier for their payphones would serve to protect consumersfrom price-gouging carriers, sncethey have
astrong interest in protecting the reputation and brand name recognition of their payphones.®*

213. Other commenters, induding state regulatory agencies, agree that increased
competitionresulting fromauthorizing the BOCsto negotiate for presubscriptionof their payphoneswould,
standing done, bein the public interest.®*” Many non-LEC commenters, however, aso express concern
that such authority would present serious risk of exclusonary conduct by the BOCs, which would be
contrary to the public interest.5%

214. Many of the commenters expressing concern about the BOCs ability to act
anticomptitively if alowed to negotiate presubscription carriers with location providers pointed to the
BOCs 80 percent or grester share of the payphone unitsintheir respective regions.®® These commenters
argue tha this high share of the payphone market will dlow the BOCsto aggregate large volumes of traffic
in order to extract concessons from the IXCs (in the form of ether lower rates or higher commissons),
not available to the independent PSPs, and which in turn could be used to extend their share of the
payphone market.”® AT& T statesthat Bell South, USWest and GTE have already contacted AT& T and
other 1XCs concerning the possibility of enteri ng into contracts for the delivery of O+ interLATA service
from their companies entire base of payphones.” Some of these commenters contend that the ability to
aggregate their volumes and direct them to asingle carrier would alowthe BOCsto exercise a degree of
control in the interLATA market prior to being authorized to provide interLATA service pursuant to

693 Ameritech Comments at 20; RBOC Comments at 41-42.

694 RBOC Comments at 41-42.

695 1d.; Ameritech Comments at 21-22.

6%  RBOC Comments at 42-43; Bell South Comments at 7-8; Ameritech Comments at 21.

697 sep eq,, CaliforniaPUC Comments at 18; Virginia SCC Comments at 3-4; Florida PSC Comments at 8-9;

SDPOA Reply at 2.
698
See, eq., AT&T Comments at 24-27.

699 APCC Comments at 42-43; New Jersey Payphone Comments at 16-17; AT& T Comments at 24-26; Oncor
Comments at 6; CompTel Comments at 17.

700 1d.; Seedso CompTel Comments at 17-21.
701 AT&T Comments at 25-26.
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Section 271 of the 1996 Act.”? WorldCom dso identifies the BOCS exclusive control over their line-
based O+ cdling cards as an additiona bass for leveraging the location providers selection of the
presubscribed IXC."%

215.  Somecommenters,indudingthel X Cs, assert that the BOCs should notbea lowed
to negotiate for presubscription of their payphones a least until they satisfy the requirements for entering
theinterLATA market pursuant to Section271 of the 1996 Act.”™ These commentersargue that until the
BOCsface sgnificant competition in the local exchange market, they will be able to subsidize commisson
payments to location providers with regulated service revenue and, thus, behave anticompetitively in the
payphone market.”®  Some commenters also assert that the BOCs could be expected to leverage the
market power they currently possess, bothin the payphone market and local telephone markets, to inhibit
the development of competition in the payphone market.”®

216. TheRBOCscontend that the payphone market is competitive and that theydonot,
and cannot, exercise market power in the payphone industry.”’ While acknowledging that they have
between 60 and 80 percent of the payphone unitsin their respective regions, the RBOCs assart thet this
isnot an appropriate measure of market share or market power.”® BellSouth argues that market share
measurements based upon number of payphone units are mideading because a Sgnificant portion of the
BOC payphones are non-competitive or semi-public payphones Produci ng below market-level revenues,
while the independent PSPs have targeted high volume locations.”® BellSouth assertsthat within the most
competitive market segments, market share numbers actudly indicate competitive parity.”° BdlSouth
submitted estimated market share datafor states withinitsregiongating that, while independent PSPs have
only 39 per cent of the payphone units, they have amost 55 per cent of the public payphone revenues,
compared with BellSouth's 45 per cent.”** GPCA disagrees with the market share data submitted by the
BOCs, induding their excluson of semi-public payphones while including smal-business-salf-supply

L 1d. at 24; APCC Comments at 42-43; CPA Comments at 20; CompTel Comments at 17-21.

703 WorldCom Comments at 22.

704 AT&T Comments at 24; MCl comments at 19; Sprint Comments at 29-30; CompTel Comments at 20-21.
705 MCI Comments at 19; Oncor Comments at 6.

706 Oncor Comments at 5-10; One Call Reply at 6.

07 RBOC Reply at 26-27; Bell South Comments at Appendix 1, p.1; BellSouth Reply at 3.

708 BellSouth Comments at Appendix 1, p. 14-16.

709 |d.; BellSouth Reply at 3-4.

710 BellSouth Reply at 4 and Exhibit A.

M1 |d. at Exhibit A.
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payphones (payphone sets which parmit smdl businesses to sdf-supply payphone service) in the
independent payphone providers market share.”?

217. The RBOCs adso assert that the payphone market hasvery low entry barriers, so
that any effortsto exclude competitionwould be futile™®  Information submitted by BellSouth states that,
within itsregion, no state hasfewer than 107 certificated independent PSPs, while two states (Florida and
South Caroling) each have more than one-thousand independent PSPs.”**  BellSouth and Ameritech
contend that existing nonstructural and structurd safeguards are adequate to protect againg attempts to
leverage market power inlocal telephone service or to engage indiscriminatory conduct.” BellSouth aso
argues that until a BOC is dlowed to offer in-region interLATA service, interexchange service will be
acquired by the BOC PSPs from a separate affiliate, making subsidization easily detected.”® Ameritech
contends that Congress has specificaly resolved thisissue by both granting BOCs equd rights with non-
BOC PSPsto participate inthe selection of carriersfor its payphones and granting themthe right to provide
interLATA sarvice themsdves. Thus, Ameritech argues, Congress has determined that the promotion of
one's own affiliated interLATA services, whether done by a BOC itsdlf or a through a separate pay
telephone operation, isnot to be condemned as discrimination.”*” Bell South and Ameritech also assart that
the location provider's ultimate control in selecting the PSP will act as a check on a BOC's ahility to
exercise market power.™8

218. Many commenters urging againg authorizing BOC presubscription rights aso
propose options for minimizing the anticompetitive potential should the Commissiondecideto approve that
authority. Asnoted above, severd of these commentsassert that granting BOCsthe ability to presubscribe
their payphones should be delayed at least until the BOCs are faced with competition in the intraLATA
market.”® Other commenters argue that the Commissionshould require structural separation betweenthe
BOCs carier services and their payphone services.””® Peoples supports giving BOCs the freedom to
sdect the interLATA carrier sarving their payphones, but only if they offer payphone service from a
structurally separate subsidiary. ™ Cdifornia PUC expresses concernasto whether existing nonstructural

"2 GPCA Reply a 20 n.7 (referencing Bell South Comments at Attachment 1, p. 15).

13 RBOC Reply at 27; BellSouth Comments at Appendix 1, p. 8-16.

4 BellSouth Reply at Appendix B.

15 RBOC Comments at 43; Ameritech Comments at 25-28.

716 RBOC Comments at 43.

7 Ameritech Comments at 25-27.

718 BellSouth Comments at 7, 9; Ameritech Comments at 19.

719 See eq., AT& T Comments at 24; CompTel Comments at 21; MCI Comments at 19; Sprint Comments at 29-

30.
720 See eq., One Call Reply at 6-7; APCC Comments at 43-44; ACTEL Comments at 12.
21 Peoples Reply at 22-23.
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safeguards provide sufficient protection againgt anticompetitive behavior by the BOCs, but contends that
Commission oversght in the form of reporting requirementsonthe BOCs with respect to implementation
of nondiscriminatory payphone service should provide adequate notice of anticompetitive abuses.”” To
deter suchabuses, Cdifornia PUC assertsthat the states should be given authority to prevent BOCs from
giving m9£3e favorable interLATA raesto their own payphone operations or other Smilar anticompetitive
behavior.

219. TheRBOCs contend that the Commissionneed not adopt rulesin addition to the
sructural and accounting safeguards mandated under Sections 271 and 272 of the 1996 Act in order to
prevent them from engaging in cross-subsidization or other anticompetitive conduct with respect to ther
payphone activities’* Ameritech assarts that the Commission has incorrectly assumed that the
nondiscrimination provisions of Section 272 of the 1996 Act will gpply to the BOCs participation in the
choiceof interLATA carrier at BOC payphones. It argues that it will not be the network part of the BOC
that will be sdecting the interLATA carrier, but the entity that owns the payphones -- which by that time
will have gone through the nonstructura separationrequired by Section276. Ameritech contends that the
payphone entity will not be required to maintain separation from the BOC subsidiary providing in-region
interLATA services, and therefore there will be no Section 272 rule againg discrimination goplicable as
between the payphone operation and the interLATA separate subsidiaries.”

220. Some commenters propose limitations designed to prevent the BOCs from
Ieveraging their high payphone interLATA volume in order to obtain rates not available to independent
PSPs.”® APCC contends that if the Commission decides to grant the BOCs the ability to presubscribe
their payphones, thenthe Commissionshould aso adopt rules requiring any independent PSPs aggregeting
at least one-third of the non-LEC payphone volume in a region to qudify for the lowest rates made
avalable by a carier to a competing BOC.”?” CPA and GPCA argue that the Commission should
consider placing alimit onthe volume of cals that must be aggregated to receive an | X C's highest avalable
commission level for O+ interLATA cals’® Severa other commenters urge the Commission to adopt
safeguards that would limit the volume of traffic that a BOC could route to asingle interLATA carrier, as
wdl as limit the BOCs ahility to aggregate payphone volume into a single commission agreement.’?®

722 CaliforniaPUC Comments at 18; see dso Virginia SCC Comments at 3-4.

723 California PUC Comments at 18-19. Also Florida PSC Comments at 9.

724 BefISouth Comments at 8; RBOC Comments at 37-40; RBOC Reply at 21-22, 29.

725 Ameritech Comments at 25-26.

726 See eq., One Call Reply at 6-7; APCC Comments at 43-44; CPA Comments at 20-21; ACTEL Comments at
11-12; GPCA Reply at 20-22.

721 APCC Comments at 43-44.
728 CPA Comments at 20-21; GPCA Commentsat 10.
729 cpA Comments at 20-21; One Call Reply at 6-7.
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Florida PSC contends that the Commission should adopt rules to prevent the BOCs from giving more
favorableinterLATA ratesto their own payphone operations than to their payphone competitors.”

221. Some commenters urging limitetions on the BOCs' &bility to presubscribe their
payphones contend that such limitations are only needed until competitionsufficiently devel opsto prevent
anticompetitive conduct by the BOCs.”! Peoples asserts that structural separation would be an
appropriate trangtiona reguirement to prevent cross-subsidization and alow the development of full
competition in the payphone indudry, but could be phased out after the BOCs have reclassified ther
payphone assets and removed dl of the subsidies out of their basic service rates.”*? Other commenters
argue that restrictions should apply to a BOC's ahbility to presubscribe itself even after being granted
authority to offer interLATA service pursuant to Section 271.7 CompTd argues that BOC participation
in the presubscription selection process should be delayed at least until after the BOC satisfies the Section
271 compdtitive checklist. Even then, CompTd asserts, safeguards will be necessary to prevent
anticompetitive conduct by the BOCs, induding (1) limiting the volume of traffic a BOC can route to a
sngle carrier; (2) prohibiting the BOC from presubscribing itsdf for interlLATA cdlsfrom it payphones,
and/or (3) limiting the number of cdls the BOCs can aggregate into a single commission agreement.”*
NJPA assertsthat oncethe BOCsare dlowed to enter the interLATA market, they will undoubtedly direct
dl interLATA cdls from their payphones to themselves, and accordingly asserts that the Commission
should prohibit indefinitely the BOCs from negotiating presubscription for their payphones.™  AT&T
argues that even after aBOC satisfies the Section 271 requirements, the Commission should not dlow a
BOC (or other LEC) to negotiate with location providers within its own region until the Commisson has
individudly evaluated how each LEC's control over local exchange fadilities and extensve payphone
penetration affects its ability to behave anticompetitively.

222. The RBOCs assert that any regulatory redtrictions which limit the portion of
interLATA treffic aBOC can deliver to any particular carrier, or the number of interLATA cdlsthat must
be aggregated to receive an 1XC's highest available commission leve, are inefficient, anticompetitive, and
unnecessary.”®” The RBOCs contend that the public interest standard of Section 276 does not requirethe
Commission to delay granting them presubscription negotiation authority until after they are authorized to

730 FloridaPSC Comments at 9.

731 See eq., Peoples Comments at 22.

2 g

733 APCC Comments at 44; CompTel Comments at 21.

734 CompTel Comments at 21.

735 NJPA Comments at 17.

736 AT&T Comments at 24. See also Oncor Comments at 7.
737 RBOC Reply at 23-28.
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provide in-region interLATA service pursuant to Section 271, noting that Congress chose not to link those
two section of the 1996 Act.”®

223.  Locdion providers, including airports and hospitals, maintain that authorizing the
BOCsto sdlect the interLATA carrier for their payphones could deprive the location providers of a
sgnificant source of revenues by reducing or eiminating commissions paid to them for the placement of
payphones.”® Theselocation providers assart that the 1996 Act establishesthat location providers should
retain ultimate authority to determine the carriers serving payphones ontheir premises, and argue that the
Commisson should not implement rules which would restrict the location provider's authority in this
regard.”® Airport and hospital location providers also assart that the commissionsthey receive from PSPs
help reducethe cost of operating these public facilities, thus alowing the BOCsto engage inconduct likdy
to reduce thesecommissionlevelswould be contrary to the public interest.”™! Somelocation providersaso
contend that they have a reputationd interest in both the quaity of service from payg)hones on their
premises and inprotecting their customersfromunfar rates when using such payphones.”™? Some location
providersassert that if the Commissionalowsthe BOCsto negotiatepresubscription, thenthe Commission
should also make clear that the location providers retain the ultimate decision concerning interLATA
cariers for payphones on their premises.”® ACI-NA sates that while it agrees with the tentaive
conclusion that dl PSPs, induding the BOCs, should be authorized to negotiate with location providers
concerning the choice of interLATA carrier, the Commissionshould aso make it clear that PSPs may not
contract with any carrier over the objection of the location provider.”

224. The RBOCs argue that location providers dways retain the ultimate decision-
miking authority concerning interLATA carriers for payphones on their premises through their choice of
payphone sarvice provider.” Ameritech states that the public interest andysis required under the 1996
Act does not protect the interests of location providersin high commisson levels, esg)eciaily to the extent
such commissions are recouped by the carriers through higher rates to consumers.™

C. Discussion

738 BellSouth Comments at 8; RBOC Reply at 29.

739 AAAE Comments at 1-3; ACI-NA at 3-5; AHA TelePlan Comments at 1; Cleveland Clinic Foundation
Commentsat 1; NATSO Comments at 2-3. Seealso City of Kansas City, Missouri Comments at 1-3.

740 1d.; Admiras Club Comments at 1; AHA TelePlan Comments at 1; Greyhound Lines, Inc. Comments at 1;
ARVC Comments at 1-3.

741 AAAE Comments at 1-3; ACI-NA Comments at 2-5; AHA TelePLAN Comments at 1.
742 ARVC Comments at 1-3.

o See, eq., DFW Comments at 1.

744 ACI-NA Comments at 5; also DFW Comments at 1.

745 RBOC Reply at 26 and n. 25.

746 Ameritech Reply at 15.

99



Federal Communications Commission FCC 96-388

225.  Section 276(b)(1)(D) directs the Commission to grart the BOCs the right to
negotiate with location providersfor the presubscriptionof interLATA carriersfor ther payphones, unless
we determine that such rights would be contrary to the public interest.”*’

226. Commenters arguing that BOC participation in the selection of presubscribed
interLATA carriersforther payphonesis contrary to the public interest contend that the BOCs ' large share
of exising payphone units, aswell asther continuing near-monopoly over local access service, will dlow
themto engage in anticompetitive conduct inthe payphone servicesmarket if granted unfettered interLATA
presubscription rights.”*®  The proponents of this view make two basic arguments. First, they assert that
the BOCs large share of the existing payphoneswill enable them to aggregete their payphone volumes, in
order to obtain from I XCs lower rates (or higher commission levels) than those available to independent
payphone providers.”® This cost advantage would, in turn, alow the BOCs to strengthen their position
as the dominant players in the provision of payphone services by enabling them to ether pay higher
commissions to locationproviders, or to offer lower ratesto end users. Second, these commenters argue
that the BOCs will be able to use ther bottleneck control over local service facilities to subsidize or
discriminateinfavor of their own payphone operations.”™ We address each of these arguments separately
below. We conclude, however, that the record does not support afinding that it would be contrary to the
public interest to alow the BOCs to negotiate with location providers with respect to sdecting and
contracting for the interLATA carriers presubscribed to their payphones.

227. Some commentersarguing againg granting the BOCs such presubscription rights
assert that the BOCswill be able to solidify, or evenexpand, their current dominant share of the payphone
servicesmarket by using ther exiging 9ze to negotiate lower interexchange rates than are available to non-
BOC payphone serviceproviders. Evenif we assumethat the BOCswill be ableto aggregate their traffic
to obtain superior dedls fromthe IXCs, however, it does not necessarily follow that this represents injury
to competitionor the public interest. Rather, competitionisinjured only if the BOCs sze somehow alows
them to exercise market power.™ As we stated in Competition in the Interstate Interexchange

Marketplace:

The issue is not whether [the dominant competitor] has
advantages, but, if so, why, and whether any such advantages are so great
as to preclude the effective functioning of acompetitive market. . . . Such
advantages do not . . . mean that these markets are not competitive . . .
[or] that it isappropriate for government regulatorsto deny the incumbent

4747 U.S.C. § 276(b)(1)(D).

8 See eg., AT&T Comments at 24-26; APCC Comments at 41-44.
79 |,

0 See, eg., MCI Comments at 19.

51 See, e.g., Bdl Memoria Hospitd, Inc. v. Mutua Hospital Insurance, Inc., 784 F.2d 1325,
1336 (7th Cir.) (Easterbrook, J.) ("Market shareisjust away of estimating market power, which isthe
ultimate congderation”).
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the efficiencies its 9ze confers in order to make it easier for others to
compete.”?

Volume discounts are common in the business world, and typicaly represent arecognitionby the sdller of
the economies of scaeit redizes from the transaction. ™ 1f these valume discounts are passed through to
the end user, consumers benefit. Evenif they are not passed on to consumers, the pre-existing leve of
competition is not injured because prices remain the same to end usars. The only resulting injury is to
competitors, not competition. ”>*

228. The issue that we must examine is whether the BOCs will be able to exercise
market power if dlowed to participate in the interLATA presubscription processfor their payphones. We
have previoudy defined "market power" as "the ability to maintain price above the competitive level without
driving away so many customers as to make the increase unprofitable."’®®> The 1992 Joint Merger
Guiddines amilarly define market power as "the ability profitably to maintain prices above competitive
levels for asignificant period of time.™® There are two ways in which a competitor may profitably raise
and sustain prices above competitive levels and thereby exercise market power. First, acompetitor may
be able to raise and sustain prices by redtricting itsown output. Second, a company may be ableto raise
and sudtain prices by increasing its rivals costs or redtricting its rivals output through its control of an
essentia output, such as access to bottleneck facilities, that its rivals need to offer their services.

229. The commenters arguing that the BOCswill be able to exercise some degree of
market power each start with the assertion that the BOCs control 80 percent or more of the instaled
payphone base.”” The BOCs, however, have provided information that indicates that their individual
shares of payphone units in their regions range from 62-65 percent for Pacific Bdl, BdlSouth and US

752 Competition in the Interstate | nterexchange Marketplace, CC Docket No. 90-132, Report and Order, FCC 91-

251, 6 FCC Red 5880, 5891-92 (1991). Seealso Application of McCaw and AT&T, 9 FCC Red 5836, 5862 at para. 38
(1994).

53 We note that nothi ng in our regulations, or the antitrust laws, prevent agroup of independent payphone
service providers which do not possess market power, either individually or jointly, from combining their purchases
to take advantage of volume discounts. See, eq., Northwest Wholesale Stationers Inc. v. Pacific Stationery and
Printing Co., 472 U.S. 284, 295, 105 S.Ct. 2613, 2620 (1985) (recognizing that group purchasing may facilitate
competition by enabling smaller retailers to reduce prices so as to compete more effectively with large retailers).

4 "|t is axiomatic that the antitrust laws were passed for 'the protection of competition, not
competitors.™ Brooke Group, Ltd. v. Brown & Williamson Tobacco Corp., 509 U.S. 209, 224, 113
S.Ct. 2578, 2588 (1993) (quating Brown Shoe Co. v. United States, 370 U.S. 294, 320, 82 S.Ct.
1502, 1521 (1962)).

755 Policy and Rules Concerning Rates for Competitive Common Carrier Services and Facilities Authorizations
Thereof, CC Docket No. 79-252, Fourth Report and Order, FCC 83-481, 95 FCC 2d 554, 558 (" Competitive Carrier
Fourth Report and Order") (citing!l P. Areeda& D. Turner, Antitrust Law 322 (1978)).

756 1992 Merger Guidelines at 10.1. Seeaso Matsushita Elec. Industries Co., Ltd. v. Zenith Radio Corp., 475
U.S. 574, 588-89 (1986); Brooke Group Ltd., above.

757 See, eq., APCC Comments at 41.
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West, to approximately 80 percent for Ameritech and Southwestern Bell.™® These percentage sharesdo
not include semi-public payphones, which the BOCs assert do not accurately reflect market power,
becausethey are typicdly not revenue generating and are therefore not subject to aggressively competition
by the independent payphone service providers.”® The independent payphone service providersdispute
these market share figures.”

230. Wefird notethat these market sharefigures are rlevant only tothe BOCs ahility
to exercise market power inthe provisionof payphone services-- not, ascontended by some commenters,
to thar ability to obtaininterexchange rates|ower thanthose available to the independent payphone service
providers. Volume discounts are based on the volume of traffic, not on the number of phonesfrom which
such treffic originates. Thus, a more rdlevant examination in this regard would be the volume of traffic
generated by BOC payphones, versus that of non-BOC payphones. Unfortunately, thereisvery limited
datain the record onthis point. The most pertinent information was submitted by BellSouth, showing that
(exduding their semi-public payphones) they currently generate only 45 per cent of the payphone revenues
in their region.”™ It is quite clear, in any event, that the BOCs share of the payphone market does not
alow them to exercise market power with respect to the I X Cs.”®?

231. Astothe BOCs ahility to exercise market power in the provision of payphone
services, market share andyss, sanding done, does not tel us the likelihood that the dominant firmwill be
able to sustain supracompetitive prices.”®® If entry into the market is sufficiently easy, it will prevent the

758 BdlSouth Comments at Appendix 1, Table 2.

759 g,

760 GPCA Reply at 20 n.7.
761 BellSouth Reply at Exhibit A.

762 APCC refersto the BOCs bei ng able to demand "supracompetitive commission levels from carriers." APCC
Comments at 42. Thiswould require the BOCs to exercise monopsonistic market power over the IXCs. See, 1992
Merger Guidelines at 0.1 (explaining that the effects of monopsony power are assessed in a manner analogous to
monopoly power). Since, from atechnical perspective, there is no difference between the interexchange facilities
made available to residential or business customers and those made available for calls from payphones, the ability to
demand "supracompetitive" prices from the IXCs would require a BOC to have market power in the IXC market asa
whole. See Competitive Carrier Fourth Report and Order, 95 FCC 2d at 562-64 (viewing interexchange services as
comprising a single market); also, McCaw, above, 9 FCC Rcd. at 5847, para. 14. That is clearly not the case here. See
RBOC Reply at 27 n.27 (noting that BOC payphone traffic only accounts for approximately $1.9 billion, or less than
3%, of the approximately $67 billion interexchange market).

8 light of the changes taking place in the telecommunications industry, it isimportant to emphasize that

market share and market concentration data, evaluated alone, may either understate or overstate the likelihood of

firms being able to exercise market power in the future. We recognize that any evaluation of market power based

upon current market shares may underestimate the BOCs' potential to exercise some market power if allowed to
engage in presubscription, since even they readily admit that this ability will make them more effective competitors.
At the same time, other changes to the industry which we are undertaking both in this rulemaking and other
rulemakings implementing the 1996 Act, may greatly reduce the BOCs ability to maintain market share, particularly in
the provision of local service. See, eq., Local Competition Order, note 508, above.

102



Federal Communications Commission FCC 96-388

dominant competitor from profitably maintaining prices above competitive levels.”®* Potentid entry will act
asadeerent if it would be timely, Iikelél, and sufficient in magnitude, character and scope to counteract
the anticompetitive effect of concern.”  In markets where entry meets these requirements, high market
share generdly does not raise antitrust concerns.”®®

232.  We find the record demonstrates that the market for provison of payphone
sarvices has very low barriers to entry, and such entry would act to prevent the BOCs from sustaining
prices above compstitive levelsif alowed to negotiate with location providers for the interLATA carriers
for their payphones.”’ In reaching this condusion, we start withthe fact that thousands of competitorsare
aready inthe market.”® Most of these companieshave very small operations. Indeed, thelargest of these
independents, Peoples, has only 40,000 payphones, lessthan3 percent of the nati onal payphone market.”®
While we understand the arguments of the independent payphone providersthat their amdl szemakesthem
vulnerable to BOC predatory conduct, the existence of literdly thousands of small competitors
demondtrates that entry isrelatively easy and does not require investment or scale levesthat would deter
many potential competitors.

233.  We aso note that among the non-BOC payphone service providers are AT& T,
MCI and Sprint.”” Although these companies presencein the payphone market is currently small, a least
relative to the BOCs, these companies certainly have the financia resources to make an aggressive
expansonof their payphone operations. We bdieve that thiswould be particularly likely if, asat least one

764 1992 Merger Guidelines at para. 3.0. Seed

McCaw, supra, 9 FCC Rcd. at 5868, para. 51:

A company's high market share may be inoffensive if the relevant
market has many potential entrants -- where, if the company attempted to raise
price, lower quality, or fail to innovate, a new competitor could enter the market
promptly, offer competitive prices and quality, and thus frustrate the first
company's anticompetitive plan.

citing, Application of General Electric Co., 4 FCC Rcd 8207, 8209 (1989).  Seeaso Il P. Areeda & D.
Turner, Antitrust Law, para. 505 at 328 (" Substantial market power can persist only if there are significant and
continuing barriers to entry™).

765 1992 Merger Guidelines at para. 3.0.

766 |d

767 See eq., BellSouth Comments at Attachment 1.

768 See eq., BellSouth Reply at Attachment A.

769 Peoples Comments at 4. See BellSouth Comments at Attachment, p. 15 (stating that there are approximately

1.5 million payphone stations, excluding semi-public payphones).

0 See, eq., Ex parte letter from Ben G. Almond, BdlSouth, to William Caton, Acting Secretary,
FCC, August 15, 1996; Sprint Comments at 2 (noting that Sprint currently has 50,000 payphones)..
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IXC commenter suggests, the BOCs attempt to use ther current market share to squeeze excessive
concessions from the IXC providers.”"*

234. Weadsofind that any ability that the BOCs might have to raise pricesto end users
above competitive levels is saverdly redtricted by the ability of end usersto dia around the presubscribed
interLATA carrier.  TOCSA requires, and will continue to require, open access for such cdls at
payphones. Peoples estimates that 19.4 per cent of the calls originated by its payphones are either access
code calls (6.5 per cent) or subscriber 800 cdls (12.9 per cent).””? A sustained effort by the BOCsto
pass on monopolg/ price levels to consumers would certainly induce more end usersto take advantage of
this dternative.””

235. As noted above, the second way in which a competitor can sustain
supracomptitive pricesisthrough the control of abottleneck facility. We recognize that for the immediate
future, the BOCs will continue to retain effective control over local accessfacilities. Accordingly, weare
concerned about any potentia ability the BOCs may have to leverage that market power in favor of their
payphone operations.

236. Oneway in which aBOC might be able to leverage its market power over loca
accessfadlitiesis by discriminaing infavor of its own payphones in the provision of such sarvices.”™ For
example, a BOC could discriminate againg its payphone services competitors by providing them with
poorer qudity interconnectiontothe BOC's local network thanit providesto itsown payphone operations,
or could unnecessarily delay satisfying itscompetitors requeststo connect to the BOC's local network or
with respect to repair services. To the extent that a BOC can thereby raise its rivals costs of doing
business, or damage its rivals reputation for qudity service, the BOC may be able to raise its own
payphone service rates. Alternatively, some commenters have asserted that the BOCs will attempt to
leverage thar control over loca access fadlities by subddizing ther payphone operations from basic
exchange and exchange accessrevenues.”” As addressed above, Section 276(b)(1)(B) of the 1996 Act
requires the dimination of adl suchsubsidies.””® Improper alocation of costs may alow aBOC to recover
costs incurred in its payphone operations from subscribers to the BOC's regulated exchange services,

7™t AT&T Comments at 25. Seealso 1992 Merger Guidelines at para. 1.32.
2 Peoples Comments at 9.

73 For the same reasons, dlternative forms of mobile communications, includ ng cellular telephones, are an
adequate substitute for payphones for many end users. See McCaw, supra, at 5847, para. 14 (finding anecdotal
evidence of substitution occurring between interexchange calls from cellular tel ephones and interexchange operator-
assisted and credit card "wireline" calls). Thus, the proliferation of such telephones acts as another constraint on the
ability to sustain supracompetitive prices for payphone services.

4 See generdly, U.S. v. Western Electric Co., 993 F.2d 1572, 1578 (D.C. Cir.), cert. denied sub nom. Consumer

Federation of Americav. U.S., 510 U.S. 984 (1993) (examining the BOCs' ahility to use monopoly power over local
exchange service in order to raise the costs, and thereby reduce the output, of any rival information services
provider).

75 See, 4., MCI Comments at 19; Oncor Comments &t 6.
6 47 U.S.C. § 276(b)(1)(B).
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potentialy harming such captive subscribers of loca services and providing the BOC's payphone
operaions with an unfair advantage over its competitors.””’

237. We conclude, however, that the nonstructura and accounting safeguards we are
requiring with respect to the BOCs payphone operations are sufficient to deter such abuses, or to alow
the Commission to identify abuses of they occur.””® As discussed above, we are goplying dl Computer
111 and ONA nonstructura and accounting safeguards to the BOCs provision of payphone services, and
requiring that any basic services provided by a BOC to its own payphone operétions be available on a
nondiscriminatory basis to other payphone providers.”” In particular, we are requiring each BOC to file
aninitid CEl plan describing how it intends to comply with the Computer 111 and ONA equal access
parameters and nongtructura safeguardsfor the provison of payphone services, induding a description of
how each BOC will comply withthe requirements for nondiscriminationinthe quality of service, inddlation,
and maintenance.”®® In connection with our discussion of these safeguards, we previoudy stated our
conclusion that they provide an appropriate regulatory framework to ensure that BOCs do not engagein
improper subsidization or discriminate in the provison of services required by their payphone
competitors.”®* We aso note that such payphone competitors may filea comg)l aint to the Commission if
they believe a BOC hasfailed to satiffy its obligations under these provisions.”?

238. For the reasons stated above, we decline to adopt the recommendation of
commenters assarting that the risk that the BOCs will seek to leverage their control over loca access
fadilities requires us to mandate structural separation of the BOCs payphone operations before allowing

" For purposes of market power andysis, we would be concerned that the improper alocation of
costs would enable the BOC to price its payphone services at predatory levels (i.e. below the cost
incurred to provide those services), drive out its competitors, and then raise prices above compstitive
levels. Asdiscussed above, however, we have determined that ease of entry and other factors make it
highly unlikely that a BOC could recoup the costs of such predation through sustained supracompetitive
prices. See paras. 229 - 232, above. See dso Brooke Group Ltd., 113 S.Ct. at 2588 (' Recoupment
is the ultimate objective of an unlawful predatory pricing scheme; it is the means by which a predator
profits from predation™).

78 See 47 U.S.C. § 276(b)(1)(C).

™ See para. 199, above.
780 See paras. 202 - 206, above.
78l Seopara 199, above. Seealso Caifornialll, 39 F.3d at 927-929.

82 \We ds0 note that these nongtructurd safeguards are sufficient, in conjunction with other
requirements of the 1996 Act, to address the concerns raised by Cdifornia PUC. See Cdifornia PUC
Comments at 18-19. See adso Implementation of the Non-Accounting Safeguards of Sections 271 and
272 of the Communications Act of 1934, as amended, CC Docket No. 96-149, Notice of Proposed
Rulemaking, FCC 96-308 (rel. July 18, 1996) (Non-Accounting Safeguards NPRM). Accordingly,
we decline to adopt the recommendation of California PUC to grant the Sates the authority to
implement further redtrictions.
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themtoparticipateininterLATA presubscriptionfor their payphones.”® Asdiscussed, we have previoudy
found that Computer 111-type nonstructural and accounting safeguards generdly to be effective indeterring
improper alocation of costs and discrimination.”® Moreover, we find that the statutory language clearly
reflects a Congressond determination that structural separation of the BOCs payphone operations from
their core business is neither necessary nor appropriate. Section 276(b)(1)(C) specificaly directs the
Commission to "prescribe a set of nonstructural safeguardsfor Bell operating company payphone service
to implement” the non-subsidization and non-discrimination provisions of Section 276(a). We note that
Congress has, where it deemed necessary, prescribed structural separation requirementsas a precondition
to BOC entry into aline of business.”®®

239. Sincewe are rdying on the nonstructura and accounting safeguards established
pursuant to Section 276(b)(1)(C) to deter anticompetitive conduct, however, we believe that it is prudent
to ensure that such safeguards are in place before the BOCs are dlowed to participate in interLATA
presubscription for ther payphones. Accordingly, aBOC will not be alowed to engage in the conduct
authorized by Section 276(b)(1)(D2 until it has submitted and received gpprova of aninitid CEIl planfiled
pursuant to Section 276(b)(1)(C).”® Wefind that thisisareasonabl e requirement for meeting our statutory
mandate of protecting the public interest in this area.

240.  For dl of the reasons discussed above, we aso dedine to place redtrictions onthe
BOCs ahility to negotiate for the sdlecting and contracting of intraLATA carriers presubscribed to their
payphones. Most of the commenters urging such restrictions base their proposals on the BOCs ahility to
exercise market power through the aggregation of interLATA traffic from their payphones.”®” Since we
find that the BOCs are unlikely to be able to exercise such market power, any redtrictions on their ability
to aggregate interLATA volume, or todirect interLATA traffic to a particular carrier, are unwarranted.”®®

8 See, e.q., Peoples Comments at 22; APCC Comments at 43-44.
84 See para. 237, above.

85 Sep eq., 47 U.S.C. §8 271 and 272.

8 See paras. 200 - 205, above.
87 See, eg., APCC Comments at 43-44; One Call Reply at 6-7.

88 \We ds0 note that our conclusion here is congstent with the statutory requirement to ensure that
payphone owners are fairly compensated for each and every call made from their payphones. Sec.
276(b)(1)(A). Whilethisissueis addressed more specificaly at paras. 48 through 54, above, the
record reflects that a payphone owner's ability to influence the decison of presubscribed interLATA
carrier isacontributing factor to the revenues earned by that payphone owner. Indeed, BOC, IXC
and independent payphone provider commenters al recognize that the ability to aggregate payphone
traffic strengthens the PSP's ability to negotiate low rates from carriers. See, eg., RBOC Comments at
42; APCC Comments at 42-43; AT& T Comments at 25. See aso Ex parte letter from Micheel
Kelogg, Counsd, RBOC Codlition, to William Caton, Acting Secretary, FCC, August 29, 1996 at
Attachment 1, p.1 (asserting that "RBOC participation in the sdection of the interLATA carrier is
critical to the Commission's per-cal compensation scheme'”).
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241. We are dso mindful of the statement in the Conference Report that location
providers retain "the ultimate decison-making authority in determining interLATA servicesin connection
withthe choice of payphone providers”® Weinterpret this statement asamandateto ensurethat strong
competition exigts in the payphone indudry. So long as competition exists amnong payphone service
providers, location providers will continue to have the ultimate choice of carrier through their selection of
payphone service provider.”® As to the location providers argument that BOC participation in the
presubscription process will lead to a reduction in, or dimination of, the commissons they receive in
connection with placing payphones on their premises, we find this argument unpersuasive. We find it
unlikely thet the introduction of additional competition would lead to commissions being reduced below
competitive levels. In thisrespect, we note that MCI and independent payphone service providers have
asserted just the opposite -- that the BOCswill attempt to gain market share by offering location providers
higher commissions whichtheir competitorswill be unable to match.”! Weaso notethat, to the extent that
these commissons are recouped from end usersin the formof higher rates, protecting higher commissions
isnot astrong public interest concernweghing heavily againg granting the BOCspresubscri ptionauthority.

242.  We conclude that competitioninthe provisionof payphone servicesis sufficiently
strong to ensure location providers freedom of choice concerning the interLATA carriers for payphones
on their premises. In addition to the conclusions expressed above, we a so notethat the record indicates
that many long-term agreements currently exist betweenl ocationprovidersand payphone service providers
or cariers, concerning the choice of presubscribed interLATA carrier.”®? Since these agreements will
expire over time, the existenceof these enforceabl e agreementswill hep to ensure the continued availability
of choicein the sdlection of carriers. We emphasize, however, that alocation provider's ability to choose
should be protected from unjust and unreasonable practices which seek to foreclose meaningful choice.
Such practicesindude unreasonabl e interference with pre-existing agreements betweenlocation providers
and payphone service providers or carriers, or conduct whichisunduly coercive of the locationprovider's
right to choose the carrier for payphones on its premises. Such conduct may violate Section 201 of the
Act, which proscribes unjust and unreasonable practices by common carriers.”

243. As a find point, we address the argument of some commenters that BOC
participation in the interLATA presubscription of their payphones would condtitute the offering of
interLATA service, without first meeting the requirements of Sections 271 and 272 of the 1996 Act.”*
Section 276 of the 1996 Act, however, provides only that BOCs be given equal rights with independent
payphone providers "to sdlect and contract with, the carriers that carry interLATA cdls from their

789 5, Conf. Rep. 104-230 at 44.

70 5ee Ameritech Comments at 24.

791 APCC Comments at 42; MCI Comments at 19.

792 5eeBell South Comments at 9.

98 47U.S.C. §201(h).

794 Sep eq, AT&T Comments at 24; CompTel Comments at 21.
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payphones . . "% Weinterpret the phrase"sdlect and contract with," as granting the BOCs no more than
the right to participate as a contractua intermediary between a location provider and a third-party
interLATA carrier. Such conduct does not amount to the provision of interLATA telecommunications
sarvice addressed under Sections 271 and 272.7%° Moreover, we find nothing in the statutory language,
or legidative history, to indicate that Congress intended the redtrictions of Sections 271 and 272 to
encompass the specific conduct authorized in Section 276.

244.  BdlSouth, however, has asked us to find that Section 276(b)(1)(D) dlows the
BOCs to en7gage in resdling, as well as branding, of presubscribed interLATA sarvice to ther
payphones.”” BellSouth asserts that " Section 276 does not reference other sections of the 1996 Act but
immediatdy does away withMFJinterLATA prohibitions (but only for RBOC payphone units. . .) unless
the FCC finds interLATA rights for RBOC PSPs not to be in the public interest."”*® While we recognize
that independent payphone providers have the ability to engage in the resde and/or branding of
presubscribed interLATA serviceto ther payphones, we do not interpret the language of the 1996 Act to
grant this authority to the BOCs.”® As explained above, the 1996 Act provides that the BOCs are to be
given equd rightswithindependent payphone service providers'to negotiate withthe location provider on
the location provider's selecting and contracting with, and subject to the terms of any agreement with the
locationprovider, to select and contract with, the carriersthat carry interLATA cdls from ther payphones
.. ."8%0 Weinterpret this language as envisioning the "carrier" as being someone other than the BOC to
whom negotiating rights are being given.®®* We do not find that Congress intended to alow BOCs to
provideinterL ATA td ecommunications servicesto its payphone customers, induding through resale, other

795 47 U.S.C. § 276(b)(1)(D).

796 50047 U.S.C. §153(46). See also Non-Accounting Safequards NPRM .

797 See Ex parteletter from, Ben G. Almond, BellSouth, to William F. Caton, Acting Secretary, FCC, filed in CC
Docket 96-128, August 8, 1996.

%8 See Ex parte letter from Ben G. Almond, BdllSouth, to William F. Caton, Acting Secretary,
FCC, filed in CC Docket No. 96-128, August 16, 1996, at Attachment p.2.

% We have previoudy defined "resde" as "an activity wherein one entity subscribesto the
communications services and facilities of another entity and then reoffers communications services and
facilities to the public (with or without "adding vaue") for profit." Regulatory Policies Concerning
Resale and Shared Use of Common Carrier Services and Facilities, Docket No. 20097, Report and
Order, 60 F.C.C. 2d 261, 271 (1976). Also Interconnection and Resdle Obligations Pertaining to
Commercia Mobile Radio Services, CC Docket No. 94-54, First Report and Order, FCC 96-263
(July 12, 1996).

800 47 U.s.C. §276(b)(1)(D).

801 our conclusion here is underscored by the language of the Conference Report which describes Section

276(b)(1)(D) as providing the BOCs the same rights as independent payphone providers "in negotiating with the
interLATA carriersfor their payphones.” S. Conf. Rep. 104-230 at 43-44.
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than as sat forth in Section 271(b).8% In this respect, we note that the 1996 Act defines
telecommunications service as "the offering of tedlecommunications for afeedirectly tothe public, or to such
classes of usersasto be effectively available directly to the public, regardless of the fadilitiesused."®* We
find that, for purposes of Section 276, resale by a BOC of interLATA service for its in-region
presubscribed payphones, which service will ultimately be used by consumers of payphone services, lies
outside of the specific rights granted by Section 276(b)(1)(D) of the 1996 Act.8*

2. Grandfathering of Contracts

a. The Notice

245.  Section 276(b)(3) dtates that "nothing in this section shdl affect any exigting
contractsbetweenl ocationprovidersand payphone service providersor interLATA or intraLATA carriers
that areinforce and effect as of the date of enactment” of the 1996 Act. We tentatively concluded that this
section of the 1996 Act grandfathers al contracts in existence as of February 8, 1996.8% |In addition, we
sought comment on what should be considered a Section 276(b)(3) contract for purposes of Section
276(b)(1)(D), and we tentatively concluded that a Section 276(b)(1)(D) contract mugt be, at least, alanful
agreement where both parties intended to be bound 8%

b. Comments

246. Each of the commenters agrees with the Commisson's tentative conclusion that
contracts betweenlocation providers and payphone serviceprovidersor interLATA or intraLATA carriers
in force as of February 8, 1996 should be grandfathered and remain in effect.8” Oncor asserts that
contracts eng(gged into subsequent to February 8, 1996 should dso be given ful effect by the
Commisson.

247. The RBOCs argue that the Commission should specify that the grandfathering
provision gppliesonly to contracts enforceable by either party and, specificaly, that alocation provider's

802 See47 U.S.C. 8271(a): "Neither a Bell operating company, nor any affiliate of a Bell operating company, may

provide interLATA services except as provided in this section.” See Bell South Comments at 9 ("Bell South
recognizes, of course, that nothing in Section 276 shall act to shortcut the requirements of Section [sic] before a
BOC's long distance affiliate can offer servicein a particular state.")

803 47 U.S.C. §153(46) (emphasis added).

84 Bdl Atlantic hasfiled an ex parte letter which isin agreement with the our concluson here. See
Ex parte letter from Marie Bredin, Bell Atlantic, to William Caton, Acting Secretary, FCC, filed in CC
Docket No. 96-128, August 28, 1996.

805 Notice at para. 73.

806 |,

G See eq., AT&T Comments at 27; CompTel Comments at 21; RBOC Comments at 45.

808 Oncor Comments at 13-14.
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letter of authorization (which authorizes the IXC to serve a particular payphone) isnot enforcesble by the
IXC and should therefore not be grandfathered.®® Sprint also asserts that a contract can only be
grandfathered if it includes binding obligetions gpplicable to both parties -- which would not includeletters
of authorization that do not require the location provider to subscribe to the IXC's service for any fixed
length of time®°

248. AT&T mantainsthat the definition of contract for these purposes should include
adl agreementswhich commit alocationowner to select aparticular IXC for phonesat itspremises. AT& T
assertsthat thiswould include lawfully executed | etters of authorization.®*' ACI-NA also contendsthat the
Commissionshould adopt a broad definitionof contractsto be grandfathered under the 1996 Act, induding
letters of authorization and term extensions, S0 asto not diswvantalqe location providersthat may rely on
existing presubscription agreements for anecessary income stream.®? CompTe aso argues that location
providers letters of authorization condtitute contracts that Congress intended to be grandfathered by the
1996 Act, since such agreements are typically part of mutualy binding initid service orders or contracts
withI X Cs.82 AT& T urgesthe Commission to affirm that interferencewith any existing contract at any time
isan unjust and unreasonable practice under Section 201(b).8*4

249. Meéetropolitan Washington Airports Authority replies that so long as location
providers have decison-making authority, it is unnecessary for the Commission to resolve the issue of
whether LOAs are binding agreements grandfathered by the 1996 Act.8'° Instead, it argues that the
determination of whether specific LOAsare binding onthe parties should be left to gpplicable state law. 816

C. Discussion

250. Weafirmour tentative conclusion that the 1996 Act grandfathers al contractsin
force between location providers and payphones service providers or interlLATA or intraLATA carriers
which were in forceand effect as of February 8, 1996. Since the statutory language is specificaly limited
to the date of enactment of the 1996 Act, and because there is an insuffident record to evaluate the

809 RBOC Comments at 45.

810 Sprint Comments at 30.

811  AT&T Comment at 27. See dlso Oncor Comments at 14.
812 ACI-NA Comments at 4.

G CompTel Comments at 22.

814 AT&T Commentsat 27.

815 Metropolitan Washington Reply at 6-7.

816 |,
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propriety of extending that provision, we reject the argument that we extend this grandfathering protection
to contracts entered into subsequent to February 8, 1996.8Y

251. As the statutory language specificdly limits the scope of this provison to
"contracts,”" weleave to gpplicable state law the question of whether a particular agreement congtitutes an
enforceable contract. We note that the comments reflect a difference of opinionasto the legd obligations
involved inletters of authorization ("LOAS").88 It may bethat this disagreement reflectsthefact that LOASs
may be entered into under differing circumstances, reflecting various levels of commitment and/or
consideration by the parties. Accordingly, we express no opinion as to whether particular LOAswould
or would not condtitute contracts for purposes of this section of the 1996 Act.

252.  We do find, however, that interference with enforceable agreements between a
locationprovider and ether a payphone service provider or aninterLATA or intralL ATA carrier condtitutes
an unjust and unreasonable practice in violation of Section 201(b) of the 1996 Act.?® We dso find that
practi cesinvalving undue coercionof location providers with repect to their choice of interLATA carrier
for payphoneson their premises may be found unjust and unreasonable. Suchpracticesinterferewiththe
efficient operation of the market by redtricting choices, and thereby limit the benefits of competition.

E. ABILITY OF PAYPHONE SERVICE PROVIDERSTO NEGOTIATE WITH
LOCATION PROVIDERSON THE PRESUBSCRIBED INTRALATA CARRIER.

253.  Section 276(b)(1)(E) directs the Commission to provide al payphone service
providers with the right to participate in the selection of the intraLATA carriers presubscribed to their
payphones.®° In implementing this mandate, we seek to diminate existing barriers upon any payphone
service provider's ability to compete on this bagis.

1. The Notice

254.  Section 276(b)(1)(E) of the 1996 Act directs the Commission to "provide for dl
payphone service providers to have the right to negotiate with the location provider on the location
provider's selecting and contracting with, and, subject to the terms of any agreement with the location
provider, to select and contract with, the carriers that carry intraLATA cdls from their payphones.” Inthe
Notice, wetentatively concludedthat dl PSPs, whether L ECsor independent payphone service providers,
should be giventhe right to negotiate withlocation providers concerning theintraL ATA carrier 8 Weaso

817 See, Oncor Comments at 13-14.

818 Compare AT& T Comments at 27; RBOC Comments at 45. See dso Metropalitan
Washington Reply at 6-7.

819 47 U.S.C. §201(b).
820 47 U.S.C. § 276(b)(1)(E).
821 Notice at para. 75.
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tentatively concluded that the intralL ATA carrier presubscribed to a payphone should be required to meet
minimum Commission standards for the routing and handling of emergency cals®?

2. Comments

255.  Commentersgeneraly agreewiththetentative conclusionthat al payphone service
providers should havethe abilityto negotiate withlocation providersfor the selectionof intraLATA carriers
fromtheir payphones®? Those who commented on the issue also agreewiththe our tentative conclusion
that minmum standards for the handling and routing of emergency calls should berequired of dl intraLATA
carriers presubscribed to a payphone.®

256. Some commenters, induding AT& T, MCI and SCPCA, assert that, in order to
ensure effective competition in the intraLATA market, the Commission should specificaly preempt any
gate reguirement mandating the routing of intraL ATA cdlsto theincumbent LEC.8° AT& T aso argues
that the Commissionshould preempt any other Sate requirements that are inconsstent with the provisons
of Section 276, including those requiring the inclusion of ILEC payphones in the presubscription process
in states with toll diding parity ordersissued prior to December 15, 1995826 AT& T additionaly asserts
that the Commissionshould requireimmediateintraL ATA presubscription for dl BOC payphones|ocated
in areas whereintraL ATA presubscription is technicaly feasible®”  Florida PSC argues that end-users
placing O- cdls often seek assistance from live operators for emergency purposes, and therefore the
Commission should continue to alow O- traffic to be routed exclusively to the LEC 8%

257. The RBOCs assert that the Commissionshould not mandate the adoption of new
technologiesinorder to dlowintraL ATA presubscriptionat the central office switch.8? The RBOCs state
that sucharequirement is neither technically feasible, nor necessary, since independent payphone service
providerscan programther "smart” payphonesto select a presubscribed intralL ATA carrier without relying
on the locd exchange carrier's central switching programming. Insteed, the RBOCs contend that central

82 |4

823 See eq., AT&T Comments at 28; MCl Comments at 19; ACI-NA Comments at 4; Florida PSC Comments at

9; RBOC Comments at 43-44; APCC Comments at 45-46; ACTEL Comments at 12; NJPA Comments at 18; SCPCA
Comments at 8.

824 See eq., Florida PSC Comments at 9; APCC Comments at 45-46; California PUC Comments at 19; Sprint

Comments at 31.
825 AT&T Comments at 28; MCI Comments at 19; SCPCA Comments at 8.
826  AT&T Commentsat 28.
827 g,
828 Florida PSC Comments at 9.
829 RBOC Comments at 43-44.
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office based presubscription for payphones should be addressed at the same time asdl other intraLATA
presubscription issues under Section 251 of the 1996 Act.8

258. ACI-NA asserts that while dl payphone service providers should be authorized
to negotiate withlocation providersonan equd basis, the Commission should makeit clear that payphone
sarvice providers may not contract with a carrier over the objections of the location provider.2
Independent payphone serviceprovidersalsoarguethat the Commisson should mekeexplicit that theri %ht
to choosean intraLATA carrier includesthe right to use the carrier for local sent and non-sent paid calls®*?
SCPCA aso contends that al PSPs should be able to negotiate with location providers for sdlecting the
local operator service for their payphones®

3. Discussion

259. Weafirmour concluson that dl payphone service providers should have the right
to negotiate with location providers concerning the intraL ATA carriers presubscribed to ther payphones.
This conclusion is congstent with both the specific language of Section 276, aswel aswiththe 1996 Act's
god of bringing competition into thisindustry segment.83*

260. Weadsodfirmour tentative conclusion that intraLATA carriers presubscribed to
payphones should be required to meet our minimum standards for routing and handling of emergency cdls.
We recently addressed thisissue in CC Docket 94-198, in which we extended to aggregators, including
payphone owners, standards for routing emergency cals®® This conclusion reflects our finding, aso
discussed in connection with public interest payphones, that payphones often serve a critical role in
ng emergency service®® By mandating the application of these minimum standardstointraL ATA

830 1d.  Seelmplementation of the Local Competition Provisions of the Telecommunications Act of 1996, CC

Docket No. 96-98, Second Report and Order and Memorandum Opinion and Order, FCC 96-333 (rel. Aug. 8, 1996)
("Local Competition Second Order").

831 ACI-NA Comments at 4.
832 APCC Comments at 45-46; NJPA Comments at 18.

833 SCPCA Commentsat 8.
834 with respect to dialing parity requirements for intraLATA carriers presubscribed to payphones, see paras.

291 - 293, below (deferring to the Section 251(b) rulemaking on dialing parity with respect to technical and timing
reguirements concerning dialing parity for payphones).

835 See Amendment of Policies and Rules Concerning Operator Service Providers and Call Aggregators,CC

Docket No. 94-158, Report and Order and Further Notice of Proposed Rulemaking, 11 FCC Red 4532 (1996). These
standards require aggregators and operator service providers to ensure immediate connection of emergency callsto

the proper service for the reported location of the emergency, if known, and, if not known, for the originating

location of the call. 47 C.F.R. 864.706.

836  Seepara. 277, below.
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carriers presubscribed to payphones, we seek to ensure that individuds can receive timdy and proper
assistance when they rely on payphones for 0- or 911 emergency calls®’

261. Because Section 276(b)(1)(E) establishesthat dl payphone service providersare
to have the right to negotiate for intraLATA carriers for thar payphones, we find that state regulations
which require the routing of intraLATA calsto the incumbent LEC are inconsstent with the 1996 Act.
Section 276(c) specificaly states that "to the extent that any State requirements are inconsstent with the
Commission's regulations, the Commisson's regulations on such matters shdl preempt such State
requirements."®*® Since we have found state requirementsthat mandatetherouting of any or al intraL ATA
cdlsto an incumbent LEC to be inconsstent withthe requirementsof Section 276(b)(1)(E), we conclude
that dl such state requirements are preempted by the Commission's regul ations.*°

262. Wetake particular note, however, of Florida PSC's argument that states should
be alowed to mandate that 0- cdls from payphones be routed excdusively to the incumbent LEC 8%
Florida PSC notes that such a requirement is necessary to ensure that emergency cdls, where the cdler
amply dids 0" and nothing ese, are delivered to alive, loca operator. We believe that requiring O- cdls
to beinitidly routed to the LEC is not necessarily incongstent with the provisions of Section276(b)(1)(E),
so long as the state does not mandate that the LEC ultimately carry non-emergency intraLATA cals
initiated by diding "0" only.

263. Aswiththe sdlection of an interLATA carrier, payphone location providers will
have ultimate decison-making authority in the selection of intraLATA carriers for payphones located on
their premises through their selection of a payphone service provider.2* Obvioudy such choice is
predicated on the development of competition in the in-region, intraLATA market. Once choice of
intraLATA providers becomes available, however, PSPs can be expected to compete for locations
through, among other things, the intraLATA carriers presubscribed to ther payphones. As with the
selection of interLATA carriers, interference with exising agreements between location providers and
payphone service providers or intraLATA carriers, as wel as undue coercion redtricting the location

87 We are addressing smilar concernsin a separate rulemaking regarding enhanced 911
emergency services. See 911 Notice.

838  47U.SC.§ 276(C).

89 The Commission adso has generd authority to preempt tate regulaion of intrastate
communications services where such regulation would thwart or impede the Commission's exercise of
its lawful authority over interstate communications services, such aswhen it isnot "possible to separate
the interstate and intrastate portions of the asserted FCC regulation.” LouiSana Public Service
Commissionv. FCC, 476 U.S. 355, 375 n. 4 (1986).

840 Florida PSC Comments at 9.

841 See S. Conf. Rep. 104-230 at 44 (House amendment provided that "[I]ocation providers prospectively also
have control over the ultimate choice of interLATA and intraLATA carriersin connection with their choice of
payphone service providers").
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provider'sexercise of choice of suchcarriers, may congtitute unjust and unreasonable practices in violaion
of Section 201(b) of the Act.3*

842 47U.S.C. §201(b). Seediscussion at para. 242, above.
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F. ESTABLISHMENT OF PUBLIC INTEREST PAYPHONES

264.  Section276(b)(2) of the 1996 Act directsusto determine whether thereisaneed
for maintaining payphones serving public hedlth, sefety, and welfare godls, and, if so, to ensure that such
payphones are supported fairly and equitably.®* As noted above, we recognize the potential that afredy
competitive marketplace may not provide for payphones in locations where they serve important public
policy objectives, but which, for various reasons, may not be economicaly self-supporting. To address
the potentia for suchmarket fallure, we establish guiddines by whichthe statesmay ensurethe maintenance
of payphones serving public interests in hedth, safety and welfare, in locations where they would not
otherwise be available as a result of the operation of the market.2** Consistent with our primary reliance
on the competitive marketplace, however, these guiddine require that the states administer and fund such
public interest payphone programs inamanner whichis competitively neutral, and whichfairly and equitably
compensates entities providing public interest payphones.

1. The Notice

265.  Section276(b)(2) of the 1996 Act directs the Commissionto "determine whether
public interest payphones, which are provided in the interest of public hedth, safety, and wefare, in
locations where there would otherwise not be a payphone, should be maintained, and if so, ensurethat such
public interest payphones are supported farly and equitablél." In the Notice, we sought comment on
whether it is in the public interest to maintain payphones®* We aso sought comments on options for
maintaining public interest payphones* One option would be for the Commission to prescribe federa
regulations for the maintenance of these payphones. A second option would be for the Commission to
establish nationd guiddines for public interest payphones. A third option for maintaining public interest
payphones would be to defer to the states to determine, pursuant to their own statutes and regulations,
which payphones should be treated as "public interest payphones.'®*

266. Inthe Notice, we dso sought comment on whether a"public interest payphone”
should be defined as a payphone that both (1) operates at afinancid loss, but al sofulfills some public policy
objective, such as emergency access, and (2) even though unprofitable by itsdf, is not provided for a
location provider with whom the PSP has a contract.3* Under this definition, many payphonesthet fulfill
important public policy objectives would not be included because they would be paid for, in the form of

843 47U.S.C. §276()(2).

844 See'S. Conf. Rep. 104-230 at 43.
s Notice at paras. 77-78.

e 1d. at paras. 78-81.

847 |

e 1d. at para. 80.
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lower commission payments, by the enti%that is requesting that a payphone be placed in a particular
location to fulfill a public policy objective.®*

267. In addition, we sought comment on appropriate mechanisms for meeting the
statutory directivethat we ensure public interest payphones are funded “fairly and equitably.®*° We sought
comment onwhether suchamechanismshould beaddressed through federal regulations, federal guiddines
for the states, or by the statesthemsdaves. Wereguested that those commenters supportingaCommisson-
mandated funding mechanism detail how the mechanism would function, including who would be digible
to recelve funding, who would be responsble for paying into the fund, and who would administer the
funding mechanism.®!

2. Comments

268. Most commenters agree that payphones can serve important public interests in
hedth, safety and welfare, and that there is a need to ensure that payphones are maintained in locations
where they may not be sdf-supporting.®? For example, New Y ork City asserts that, in the absence of
incentives, PSPsareunlikely to place payphonesinindispensable locations such as under-served residentia
neighborhoods and areas with significant emergency demands®® New Y ork City states that payphones
insuchareas serve animportant role in providing the public with basic communications services, anavenue
to obtain information, and accessto critical emergency services®* 1daho PUC states that payphonesin
rurd areas oftengeneratelittle revenue, but may be the only means of public telephone communicationfor
miles®® New Jersey DRA aso asserts that public interest payphones provide sarvices to individuasin
poor and isolated communitieswho might otherwise not have any accessto the exchange network, and are
particularly necessary for assuring that suchindividuas have access to emergency servicessuchas 911.8%
Puerto Rico Telephone states that those who by necessity use payphones as a subgtitute for residentia
telephone service rely on such payphones as their means of accessto emergency services, aswell asther

849 Id

80 14, at para. 82. Seed7 U.S.C. § 276(b)(2).
81 Noticeat para. 82.

852 See eq., New York City Comments at 3; Ohio PUC Comments at 15; CPA Comments at 21; Ameritech
Comments at 29; New Jersey DRA at 3.

83 New York City Comments at 3.

84 1d.; dso Maine PUC Comments at 10.
85 |daho PUC Commentsat 1.

86  New Jersey DRA Commentsat 3.
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means of communication with family members, enployers, businesses and others®’ Many commenters
agree that public interest payphones are an integrd part of efforts to achieve universal service®®

269. Afew commenters, however, assert that the Commissionneed not take any action
a thistime to ensure the maintenance of public interest payphones. MCI contendsthat theissue of public
interest payphones is part of the larger question of ensuring thet al consumers have access to td %hone
sarvice, and should, therefore, be referred to the Federal-State Joint Board on Universal Service®® The
lowa Utilities Board argues that the Commission should defer to the states with respect to public interest
payphones because lowa has found that it is "not necessary to establish rules requiring public interest
payphones' in that state.8%°

270. Mostcommentersassert that the Commissonshould leave tothe statesthe primary
respongibility for administering public interest payphone programs®!' A number of state and local
regulatory agencies argue that any public interest payphones program should beleft primarily to the states,
because nationa guiddines could not adequately and economicaly prescribelocations or criteriafor such
payphones throughout the country. These commenters emphasize that State and loca entities, including
police, fire, rescue and public welfare agencies, are best stuated to evaluate community needs and
objectives®? Severd state agencies note that they already have, or are prepared to develop, programs
which provide for placing payphones in locations where they might otherwise not exist.2®  For example,
severa states comment that they requireincumbent local exchange carriersin their jurisdictions to place a
least one payphone in each exchange area ®

271. Onedateplanreferenced ofteninthe commentsisthe CdiforniaUniversa Services
program. Cdifornias program requires that LECs maintain "public policy” payphonesat locations where
revenuesare not sufficient to profitably support a payphone®® The program requires that: (1) aselected

87 Puerto Rico Teephone Comments at 2.

88  See, eq., New Jarsey DRA Comments at 3; GVNW Comments at 8-9; Sprint Comments at
31-32; MCl Comments at 20; Texas PUC Comments at 5; GTE Comments at 16-17.

859 MCl Comments at 20. Seeaso Sprint Comments at 31-32.
860 | gwa Utilities Board Comments at 4. Seealso US West Reply at 6.

861 See eq., APCC Comments at 47; RBOC Comments at 46; CPA Comments at 22; Maine PUC Comments at
11-12; New Jersey DRA Commentsat 4; AT& T Reply at 28; NTCA Reply at 7.

862 California PUC Comments at 20-21; Maine PUC Comments at 11-12; Ohio PUC Comments at 16-17; Texas
PUC Comments at 5; Idaho PUC Comments at 1-2; New Jersey DRA Comments at 4; New Y ork DPS Comments at 8;
Virginia SCC Comments at 4; also, New Y ork City Comments at 4-8; Puerto Rico Telephone Comments at 1-4.

863 California PUC Comments at 20; Ohio PUC Comments at 16-17; New Y ork City Comments at 5-7; Texas PUC
Comments at 5.

864 Ohio PUC Comments at 16; Idaho PUC Comments at 1; Missouri PSC Reply at 3.
865 californiaPUC Comments at 20
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committee evauate the need for payphones at locations where they do not dready exis; (2) the LECs
ingdl and maintain these payphones with the acknowledgement that revenues will not cover costs of

inddlationand operation; (3) al PSPs support these payphones through a monthly rate chargedto connect

their payphones to the network; and (4) all LECs with payphones support these payphones with a
contributionfromtheir competitive public and semi-public payphones. Thus, the costs of supporting these
public interest payphones are borne not by the generd body of ratepayers, but rather by the payphone
industry as awhole8%® CPA assertsthat this program does not place an undue burden on PSPs because
the criteria for public interest payphones has been narrowly drawn, resulting in only one per cent of dl

payphones in the state being identified as public interest payphones.®’” The RBOCs, however, assart that

the Cdifornia planmay not work inother states, particularly inrura areas where the number of competitive
payphones may be smal rdaive to the number of public interest payphones®®

272.  Severa commenters, particularly the BOCsand independent payphone providers,
urge the Commission to adopt nationd guideines for Sate implementation of a public interest payphone
program.®®® The RBOCs argue that the 1996 Act requires the Commission to adopt a narrow definition
of what condtitutesa public interest payphone inorder to limit what state and local governments canrequire
of payphone providers®”® They argue that Since the 1996 Act requires the ingtdlation of public interest
payphonesonly "inlocations where therewould otherwise not be a payphone,'®"* state and local regul ators
should not be dlowed to require the ingdlation of public interest payphonesinlocations where a payphone
already exigts, or onthe premises of alocation provider who has an existing contract for the placement of
apayphone.t”? Ameritech specifically recommends adoption of guidelines, smilar to theexiting Cdifornia
model, which specify that a public interest payphone is one that would not "break even,” and would not
exig in the location absent public intervention.82 The RBOCs and Ameritech urge rules limiting the
designation of "public interest payphones' to those requested by state or loca governmenta agencies for
purposes of ensuring hedth, safety, and welfare®* The RBOCs aso contend that loca governmental
agencies dready provide for the public interest payphones by requiring the placement of certain numbers
of non-profitable payphones as part of their contracts with individua payphone service providers for the

866 |g.

867 CPA Comments at 21-24.

868  RBOC Comments at 47.

869 |d. at 46-47; Ameritech Comments at 29-31; CPA Comments at 22.
870 RBOC Comments at 46-47.

871 47U.sC. § 276(b)(2).

872 RBOC Comments at 46-47; Ameritech Comments at 29-30.

873 Ameritech Comments at 29-30.

874 RBOC Comments at 46-47: Ameritech Comments at 32.
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placement of competitive payphones®™ A few state commenters also stated that it may be appropriate
for the Commission to adopt basic nationa guiddinesin order to ensurethe deployment of public interest
payphonesin criticd locations®®

273. Puerto Rico Teephone contends that because of the particularly low level of
residential telephone service, any definitionof public servicepayphones adopted by the Commissionshould
include payphones that are used as a subdtitute for local residentia telephone service®”” GVNW, which
represents amdl LECs, aso recommends a broader definition of public interest payphones in order to
ensure adequate access to payphones in schools, public parks, and other public locations®®

274.  Among the independent payphone providers, APCC argues that the legidative
history indicates that location providers, including state and loca governments, having an exigting contract
with a PSP for the placement of payphones, should be precluded from having public interest payphones
located on their premises®® CPA agues that the Commissionshould set basic nationd guiddines, while
leaving implementation to the states.® It recommends the criteria of the Cdifornia program as a good
model for narrowly defining the scope of public interest payphones®!

275.  Many commenters, particularly state and local regulators, contend that funding for
public interest payphones should also be l&ft to the discretion of the states®? Maine PUC asserts that if
the Commissondoes attempt to prescribe nationa sting standards, thenthe Commissonmusta so provide
the states federal or interstate-derived funding to support such requirements®:2 Otherwise, it contends,
the Commission should not limit the funding options available for state administration of public interest
payphone programs.®* Other commenters argue that to meet the 1996 Act's requirement that public
interest payphones be " supported fairly and equitably,” suchpayphonesshould be paid for by the requesting
party.8 Specificaly, the RBOCs assert that the Commission should require requesting entities, induding

875 RBOC Comments at 46.

876 Oklahoma CC Comments at 4. Seealso New Jersey DRA Comments at 3-4; New Y ork DPS Comments at 8.
877 puerto Rico Tel ephone Comments at 3-4.
878 GVNW Comments at 8-10.

879 APCC Comments at 50-51.

80 CPA Comments at 22.

881 |d. at 22-23; APCC Comments at 50-51.

882 See eg, Maine PUC Comments at 11; New Y ork City Comments at 9; Ohio PUC Comments at 17; Texas
PUC Commentsat 5. Seealso, APCC Comments at 47.

883 Maine PUC Comments at 12.

84 |y

885 1d.; Ameritech Comments at 32; also USTA Commentsat 11; NTCA Comments at 7; GTE Comments at 16-
17.
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state and local governments, to compensate PSPs in an amount that alows the PSP to recover its costs
for establishing a public interest payphone, plus a reasonable rate of return.8° The BOCs argue that any
funding mechaniam that requires the PSPs to share in the responshility of providing public interest
payphones would necessitate a complex anadysis of market share or a running taly of the number of
payphones each PSP provides in a particular area.®’ Puerto Rico Telephone and NTCA aso contend
that, if the Commisson determines that public interest payphones should be maintained, then the
Commissionis asoobligated to ensurethat such payphones are properly funded.2 They recommend that
the Commisson establish a fund segregated from other universal service support mechanisms, and
adminigtered by the NECA, to support public interest payphones. NECA affirmsinitscommentsitsability
to implement such a program. &

276. APCC dso mantainsthat the states should be given the discretion to determine
the funding mechanismfor public interest payphones, induding funding based uponsurchargesfor dl PSPs
saving the location, or through a universal service mechanismfunded by dl ratepayers.®® Whileendorsing
the funding mechanism adopted in the Cdifornia plan, CPA argues that an dternative funding mechanism
would be to allow PSPsto seek subsidy support for non-self-supporting payphones determined to be in
the public interest, with award of the pagPhone locationto the PSP bidding to provide a payphone at that
locationfor the lowest subsidy amount.®* GTE assartsthat the Commission should require statesto adopt
rules for public interest payphone programs that are competitively neutra, induding requiring far
compensation to PSPs providing public interest payphones, and ensuring that all PSPs may participate in
such programs on a voluntary basis®? GTE argues that states may establish funds to ensure that public
interest payphone programs are supported fairly, or could support such payphones as part of their Sate
universa sarvicesfund.®* SW Bdl aso urgesthe Commission to require the states to adopt competitively
neutral funding mechaniams for public interest payphone programs, induding the useof competitive bidding
for the right to provide public interest payphones®**

3. Discussion

86 RrBOC Reply at 33 (noting, however, that California's existing system should be grandfathered because it
works due to the state's uniquely competitive factors).

887 |g.

888 pyerto Rico Telephone Reply at 4-5; NTCA Reply at 7. Seealso NECA Comments at 6-7.
889 NECA Commentsat 6-7.

80 APCC Comments at 47-51; also GPCA Reply at 22.

8L CPA Commentsat 24.

82 GTE Commentsat 16-17.

893 |,

8%  SW Bell Comments at 8.
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277. We conclude that there is a need to ensure the maintenance of payphones that
serve the public policy interests of hedlth, safety, and welfare in locations where there would not otherwise
be payphones as a reauit of the operation of the market.®® As demonstrated by the comments, al
payphones sarve the public interest by providing access to basic communications services®® We are
particularly concerned about the role served by payphones in providing access to emergency services,
especidly inisolated locations and areas with low levels of resdentid phone penetration. Indeed, in some
such areas, payphones are the only reedily available means of accessing these criticad communications
sarvices®’” Moreover, as severd commenters recognize, some payphones which are most critical for
public hedlth, safety and welfare purposes, are dso the least likely to be economicaly salf-supporting. &
With the dimination of subsidieswhichhave helped support such payphonesinthe past, asdirected by the
1996 Act, it ispossible that many of these payphones could disappear absent the availability of dternative
methods to ensure their existence.®

278. Many states have already developed systems for identifying the need for public
interest payphones, and developing solutions to address that need.®® Indeed, we find that the States are
typicaly in a superior position to evauate the need for payphones which serve community interests in
hedth, safety and public welfare. In particular, the States are better equipped than the Commission to
respond to geographic and socio-economic factors affecting the need for such payphones that are too
diverse to be effectively addressed on anationd basis®*

279. We dso find that the existence of a variety of state and local plans already
providing for payphones serving public welfare god's demondrates thet the states are able to successfully
adminigter such programs. For example, we note the program adopted in Cdifornia, which al parties
involved pper to view as having successfully provided for public interest payphones in the mogt critical
locations.®” The Cdifornia program is funded by the payphone industry as a whole, yet is endorsed by
payphone providers doing businessin the state because, in part, it narrowly defines the criteriafor public
interest payphones to locations where there is atrue public welfare need not being met by the competitive

8% 47U.SC. §276(b)(2). SeeS. Conf. Report 104-230 at 43.

8% See, e0., New Jersey DRA Comments at 3-4; New York City Comments at 3.

897  See, eq., New York City Comments at 3; Puerto Rico Telephone Comments at 1-4; 1daho
PUC Commentsat 1.

898 See eg., ldaho PUC Comments at 1-2.

8% See 47 U.S.C. § 276(h)(1)(B).

900 See NTCA Comments at 6-7 (describing several state requirements for the provision of payphone service

where it might otherwise not exist); also Missouri PSC Reply at 3; Ohio PUC Comments at 16-17; California PUC
Comments at 20; |daho PUC Comments at 1.

901 See eq., ldaho PUC Comments at 1-2; New Y ork DPS Comments at 8; Maine PUC Comments at 11.

902 50 eq,, California PUC Comments at 20-21; CPA Comments at 22-24; RBOC Comments at 47, n. 62; SDPOA
Reply at 3.
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marketplace.®® These criteriainclude requirements that a public interest payphone not belocated on the
premisesof a person receiving compensation under a contract for the placement of other payphones, that
access to the payphone be unrestricted, and that the payphone be at |east a specified distance away from
any other payphones®*  Theexperiencein Cdiforniahasbeen that only avery smal number of locations,
relative to the overal number of payphones, meet the narrow criteriafor public interest payphones®® It
may be, however, that in other states such a program would not effectively provide for public interest
telephones because there are insufficient numbers of competitive payphones available to adequately and
fairly support the locations meeting the criteria for public interest payphones.®® Other states, however,
have responded to an identified need for payphones necessary to satify public hedth, safety, and welfare
concerns by requiring LECs to provide at least one public payphone in eachtelephone exchange, ™’ or by
requiring the placement of unprofiteble pg%yphon&s as part of contracts with PSPs for the placement of
profitable payphones on public property.®®

280. Theexigenceof thesevarious and diverse plans confirms boththat the states have
the authority to adequately address the need for public interest payphones, and that any effort to implement
auniform nationd program is unlikely to be as successful in accounting for differing conditions among the
gates. We dso believe that any effort by the Commissionto implement suchanationd program would be
beyond our current resource capabilities. For al of the above reasons, we conclude that the primary
respong bility for administeringand fundingof public interest payphone programs should be left to the states.

281. While we leave the adminigtration of public interest payphones to the states, we
believe that the 1996 Act requires us to impose minimum guideines for establishment of a public interest
payphone program to meet our statutory obligation to ensure the maintenance of such payphones. In
particular, we believe it is very important to establishabasic definitionof public interest payphonesthet is
narrowly tailoredto payphonesthat are truly needed for the public interest reasons enunciated inthe statute.
The 1996 Act describes public interest payphones as those "which are provided in the interest of e!oublic
hedth, safety, and welfare, in locations where there would otherwise not be a payphone . . ."*®° The
Conference Report further explains that “the term does not apply to a payphone located near other
payphones, or to apayphone that, eventhou%h rofitable by itsdf, isprovided for alocation provider with
whomthe payphone provider hasacontract.™° The definition proposed in the Notice encompasses both

903 cpA Comments at 22-24; SDPOA Comments at 3.
904 cpPA Comments at 23.

905 cPA Comments at 22-24 (stating that less than 2,000 of the 200,000 payphones in the state, or less than one
percent, were found to have met these criteria).

906 50 RBOC Comments at 47, n. 62; US West Reply at 6;

S0 See eq., Missouri PSC Comments at 3; Ohio PUC Comments at 16.
908  RBOC Comments at 46.

909 47 U.S.C. § 276(b)(2).

910 s, Conf. Rep. 104-230 at 43.
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of thesestatements. Weaso note that the limitationsreflected in the Conference Report are smilar to those
included in the Cdifornia program's criteria for "public policy payphones.'

282. Weadopt asadefinitionof "public interest payphone,"” a payphone which (1) fuffills
apublic policy objective inhedth, safety, or public welfare, (2) isnot provided for alocation provider with
an exigting contract for the provison of a payphone, and (3) would not otherwise exist as aresult of the
operation of the competitive marketplace. Thisdefinition is Smilar in effect to the one proposed in the
Notice. We conclude that the statute and Conference Report reflect a congressona intent that reliance
on the public interest payphone provison isto be limited to instances where a payphone location serves
astrong public interest that would not be fulfilled by the normal operation of the market. Thus, astate may
not require that a public interest payphone be ingtaled on premises where alocation provider aready has
a contract for the mantenance of a competitive payphone, even if such contract requires the location
provider to pay for the continued maintenance of such payphone.®*?

283. The 1996 Act directsthe Commission, inthe event that wefind the need for public
interest pag/phone programs, to "ensure that such public interest payphones are supported farly and
equitably.®= We find tha this provision reguires a nationa guiddine that companies providing public
interest payphones befarly compensated for the cost of such services. We leave to the discretion of the
states how to fund their respective public interest payphone programs, so long as the funding mechanism,
(2) “farly and equitably” distributes the costs of such a program, and (2) does not involve the use of
subsidies prohibited by Section 276(b)(1)(B) of the 1996 Act.* Thus, astate may chooseto fund public
interest payphonesfromitsgenera revenuesthrougha process that ensuresthat companies providing public
interest payphones are fairly compensated and ina manner that does not otherwise affect the competitive
balance of theindustry.®> Similarly, agtate or local government may include requirementsfor placing non-

o1l See CPA Comments at 23.

%2 We note that public interest payphones are distinct from some public payphones that are
classfied by various states as "semi-public’ payphones. Semi-public payphones tend to be payphones
placed in locations, at the request of the premises owner, that do not generate significant amounts of
traffic. See RBOC Comments at 48-49. The LEC providing the semi-public payphone typicaly
receives the coin revenues from the payphone, aswell as amonthly fee discounted from the rate for a
busnessline

913 47U.S.C. §276()(3).
94 56047 U.S.C. § 276(b)(1)(B) & (b)(3)

915 State programs supporting public interest payphones are aso subject to the provisions of
Section 253(b) of the 1996 Act which requires that such a program be implemented on a
"competitively neutrdl basis”" 47 U.S.C. 8253(b). One means of achieving a competitively neutral
process is by choosing the payphone services provider for public interest payphone locations through a
competitive bidding process, i.e, whereby the location is awarded to the PSP bidding to serve the
location for the lowest subsidy level. See, ., RBOC Comments at 46-47; CPA Comments at 24
(suggedting an dternative whereby a payphone provider could seek subsidy support for a particular
location, but only through an auction whereby the right and obligation to provide a payphone a the
location would be given to the PSP bidding the lowest subsidy amount). Alternatively, afunding
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profitable payphonesaspart of a voluntary, contractua agreement with a payphone services provider for
the ingtalation of competitive payphones on public property. 9

284. Alterndively, states may address the need for public interest payphones by
adopting appropriate rulesin conjunctionwith their responsibilities for ensuring universal service pursuant
to Section 254(f) of the 1996 Act.®*” We note that issues relating to public interest payphones were not
referredtothe Universa Services Federal-State Joint Board in Docket 96-45.9'8 Section 254(f), however,
provides that states may adopt regulaions to preserve and advance universal service within each state, not
incongigtent withthe ruleswe will eventualy adopt inthat proceeding.®*® Accordingly, any state may adopt
regulations to provide for additiond definitions and standards to preserve and advance universal service
within that state so long as such regulations include additiona specific, predictable, and sufficient
mechanisms to support such definitions or standards, and that do not burden or rely on federa universd
sarvice support mechanisms.® We note that among the among the criteria established by the 1996 Act
for defining services that are to be supported by a universa services program, are whether such
telecommunications services "are essentia to education, public health, or public safety . . . . [and] are
consistent withthe public interest, convenience, and necessity.* We find that the implementationof a
public interest payphone program is consstent with these god's, and may be avauable tool in the states
effortsto achieve universa service.%? Therefore, wefind that states may establish funding mechanismsfor

program, like Cdifornias, which relies upon levies on dl payphone service providersin the Sate, may
be gppropriate to the extent that it trests dl PSPs, including LECs, in a competitively neutral manner
and diminates subsidies from loca access charges. See paras. 269 and 277, above.

96 See, eg., RBOC Comments at 46.

917 section 254(f) provides:

(f) State Authority. - A State may adopt regul ations not inconsi stent
with the Commission's rules to preserve and advance universal service. Every
telecommunications carrier that provides intrastate telecommunications services
shall contribute, on an eguitable and nondiscriminatory basis, in a manner
determined by the State to the preservation and advancement of universal
servicein that State. A State may adopt regulations to provide for additional
definitions and standards to preserve and advance universal service within that
State only to the extent that such regulations adopt additional specific,
predictable, and sufficient mechanisms to support such definitions or standards
that do not rely on or burden Federal universal service support mechanisms.

47 U.S.C. §254(f).

918  See Joint Board Notice at para. 57, n. 128.

99 47 U.S.C. §254(f).
920 |,
921 47 U.S.C. 8254(c)(2)(A) and (D) (emphasis added). See Joint Board Notice at para. 9.

922 See Maine PUC Comments a 12; New Jersey DRA Comments at 3; Texas PUC Comments
a 5; Sprint Comments at 31-32; .
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public interest payphones either by meeting the funding requirements of Section 276(b)(2), aslimited by
Section 276(b)(1)(B), or in accordance with state universal service rules adopted pursuant to Section
254(f) in conjunction with Section 276(b)(2) and (b)(1)(B).

285.  Infurtherance of our atutory responghbility under Section 276(b)(2), we direct
each dtate to review whether it has adequately provided for public interest payphones in a manner
condstent with this Report and Order. In particular, each state should evaluate whether it needs to take
any measures to ensure that payphones serving important public interests will continue to exist in light of
the dimination of subsidies and other competitive provisons established pursuant to Section 276 of the
1996 Act, and that any existing programs are administered and funded consistent with the requirements
described above. This review must be completed by each state within two years of the date of issuance
of this Report and Order, and may be conducted in conjunction with each state's study of the payphone
marketplace which we are requiring in connection with the trangtion to market-based payphone

compensation.®?

286. Hndly, we do not delegate our entire respongibility under Section 276(b)(2) to
"ensure that such public interest payphones are supported farly and equitably.'®** If interested parties
believe that a ate is not supporting public interest payphones fairly and equitably, such partiesmay filea
petition with the Commission assarting that the state is not providing for payphones in accordance with
Section 276(b)(2) and the guidelines we adopt in this Report and Order, as may be amended from time
totime.

G. OTHER ISSUES

1. Dialing Parity
a. TheNotice

287. We tentatively concluded in the Notice that the benefits of the diding parity
requirements to be adopted pursuant to Section 251(b)(3) of the 1996 Act should extend to dl payphone
location providers.®”® We sought comment on this and other methods for achieving diding parity for
payphone location providers, and users, of payphonesthat are conssent withthe definitionof diding parity
under Section 3(15) of the 1934 Act, asamended.®® As ardated matter, we also sought comment on

923 See para. 60, above.
%24 47 U.S.C § 276(b)(2).

925 Notice at para. 84. Section 251(b)(3) statesthat al LECs have the duty to "provide diding

parity to competing providers of telephone exchange service and telephone tall service™ 47 U.S.C.
§251(b)(3).

96 |d. See47 U.S.C. 8153(15) ("Theterm 'dialing parity' means that a person that is not an
affiliate of aloca exchange carrier is able to provide telecommunications services in such a manner that
customers have the ability to route automatically, without the use of any access code, their
telecommuni cations to the telecommuni cations services provider of the customer's designation among 2
or more telecommunications services providers (including such loca exchange carrier)”).
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whether we should extend the unblocking requirements established in TOCSIA to dl locad and long
distance calls.%’

b. Comments

288. AT&T,MCI, Sprint and theVirginia SCC dl agreewiththe Commisson'stentetive
concluson that the benefits of the diding parity requirementsto be adopted pursuant to Section 251(b)(3)
of the 1996 Act should extend to dl payphone location providers.®?® While the RBOCs agree with the
tentative conclusion, they assert that such benefits should be exercised indirectly through the PSP's
programming of their "smart" payphones to select a presubscribed intraLATA carrier, as opposed to
directly through presubscription at the LEC's centrd office switch.°?® The Florida PSC contends that a
PSP should be able to "program"” its payphones to route 1+ and 0+ toll calls to the preferred carrier.%%°
GVNW arguesthat it isthe states who should be given the discretion of determining whenand how diding
parity for intraLATA calls should be applied to payphones.®*

289. AT&T requests that the Commission mandate indusion of dl incumbent LEC
payphones in the presubscription process in the 15 states with toll diding parity orders issued prior to
December 15, 1995 aswell asimmediate intraLATA presubscription for al BOC payphones located in
territories where intraL ATA presubscription is now technicaly available®®? The RBOCs argue that the
Commission should deny AT&T's immediate intraLATA presubscription request, contending that this
request iswithout basis in Section 276 and cannot be implemented for intraLATA payphone calls, gpart
fromintraLATA residentia and business cals®* According to the RBOCs, intraL ATA diding parity for
payphone calls should operate on the same timetable as for al other calls®

290. AT&T and MCI both argue that the Commisson should adopt intraLATA
unblocking requirements amilar to the interLATA carrier unblocking requirements established in
TOCSIA.®*® Sprint arguesthat theinterL ATA unblocking requirements established pursuant to TOCSIA
should extend to dl local and long distance calls®*® Ameritech argues that the exigting anti-blocking rules
promulgated under TOCSIA remain sufficient to prevent aggregators from defeeting LEC equal access

%27 Notice at para. 84.

98  AT&T Comments at 29; MCl Comments at 20; Sprint Comments at 32; Virginia SCC
Comments at 4.

99 RBOC Comments at 43-44.
%0 Horida PSC Comments at 10.
%1 GVNW Comments at 10.
%2 AT&T Commentsat 28 n.51.
%3 RBOC Reply at 31-32.
4 1d.
95 AT&T Comments at 29; MCl Comments at 20.
96 Sprint Comments at 32.
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features, so long as dl LECs are mandated to continue providing these features®’ According to
Ameritech, Section251(b)(3) of the 1996 Act does not incorporate the full list of equal accessfeaturesin
that it relies on a definition of diding gParity which includes only presubscription and omits mention of
10X XX or other dided access codes.®® Therefore, Ameritech arguesthat becausethe diding parity rules
of Section 251(b)(3) do not include an express reaffirmation of the LECS duty to honor 10X XX and other
access codes, the Commisson should expressy articulate such a reaffirmation in its implementation of
Section 251(b)(3).%%

c. Discussion

291.  Inour recently issued order implementing the Section 251(b)(3) diding parity
requirements, we concluded that dlailng parity was an important element in fostering vigorous loca
exchange and long distance competition”by ensuring that each customer hasthe freedomand the flexibility
to choose among different carriersfor different serviceswithout the burdenof didingaccesscodes.” 940 We
bdlieve that this statement is equidly applicable to fostering vigorous competition in the payphone industry,
and accordingly affirm our tentative conclusion that the benefits of diding parity requirements adopted
pursuant to Section 251(b)(3) of the 1996 Act should extend to al payphone location providers.

292. Weadso concludethat the technica and timing requirements established pursuant
to Section 251(b)(3), and Section 271(c)(2)(B), should apply equally to payphones** We find thet
burden on the LECs in requiring them to provide diaing parity for payphones, prior to al other phones,
outweighs any competitive benefit that might result. In this respect, we note that independent payphone
service providers "smart payphones' can adequately create diding parity within the payphone unit pending
the implementation of true diding parity.

293. Hndly, we conclude that the unblocking of carrier access codes mandated by
TOCSIA and our rulesfor interstate cdls should a so gpply to intrastate (induding loca) access codecdls.
This may dready be norma within the industry, and no party objected to our proposa. Allowing
unrestricted accessto acadler'spreferred carrier is an essentid feature of creating a competitive payphone
industry, and we have created a mechanism that ensures that the PSP will receive compensation for al

937 - Ameritech Comments at 33.
98 |d. at 33-34.
99 |d,

940 |ocal Competition Second Orde, at para. 9. We also noted in that Order that Section
251(b)(3) creates aduty to provide diding parity with respect to al telecommunications services, and
does not limit the types of traffic or services for which diaing parity must be provided. Id. at para. 12.

%l Seeld. a 2-5, 14-45. In generd, we adopted in that order adialing parity schedule that
requires eech LEC, including a BOC, to implement toll dialing parity no later than February 8, 1999;
requires each LEC, including aBOC, to provide toll diding parity throughout a state coincident with its
provison of in-region, interLATA or in-region, interstate toll service in that state. We aso require all
LECs, other than BOCs, thet are ether aready offering or plan to begin to provide in-region,
interLATA or in-region, interstate toll service before August 8, 1997, to implement toll diding parity by
August 8, 1997. We aso notein that Order that Section 271 of the 1996 Act requires BOCsto
provideintraLATA diaing parity throughout a State coincident with the exercise of their authority to
offer interLATA sarvices originating within the state. See 47 U.S.C. 8271(e)(2)(A).
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access code cdls indudingintragtate calls. Given the existence of compensation and the pro-competitive
purpose of Section 276 of the 1996 Act, and in the absence of any technicd limitations, we find that
unblocked access for al access code calls from payphonesis required.

2. Letterless Keypads

a. TheNoatice

294. IntheNoatice, the Commission expressed a concernthat use of | etterlesskeypads
may frugtrate the intent of Congress, as expressed in TOCSIA, to permit callersto reach the OSP of ther
choice from payphones. We aso stated that |etterless keypads ultimatdy frustrate Congressiond intent,
as expressed in the 1996 Act, "to promote competitionamong payphone service providers and promote
the widespread deployment of payphone services to the benefit of the generd public[.]"**? Therefore, the
Commissiontentatively concluded that the use of Ietterless keypads violates both TOCSIA and the 1996
Act by preventing cdlers from accessing their OSP of choice, and we solicited comment on how the
Commission should take action to prohibit use of these "by-pass’ |etterless keypads to restrict the
availability of "vanity" access numbers®*

b. Comments

295. A wide range of commenters, induding I XCs, RBOCs, independent LECs, state
utility commissions and PPOs, share our concernthat |etterless keypads prevent consumersfrom reaching
their OSP of choice and inhibit competition in the payphone industry.®** The Ohio PUC cites complaints
by consumers and "representatives of persons with communications disabilities'®* In addition, many of
the commenters agree with the Commisson's tentative conclusion that letterless keypads violate both
TOCSIA and the 1996 Act.>*® A dgnificant number of commenters encourage the Commission to ban
these devices entirdy.®’  Alternatively, Sprint argues for promulgation of positive rules reguiring
aphanumeric keypads on dl payphones.®® MCI, Scherers, and the Indiana URC argue for pendtiesto

942 Notice at para. 85.
%3 |d,

%4 See, eg., Actd Comments at 12-13; Ameritech Comments at 37; California PUC Comments
a 21; GVNW Comments at 10-11; Idaho PUC Comments at 2-3; Indiana URC Comments at 6-7,
MCI Comments at 20-21; Ohio PUC Comments at 17-18; Oklahoma CC Comments at 4; RBOC
Comments at 49; Scherers Comments at 3; Sprint Comments at 33; Texas PUC Comments &t 5-6;
Virginia SCC Comments at 4.

95 Ohio PUC Comments at 18.

96 See, eg., Cdifornia PUC Comments at 21; Indiana URC Comments at 6; MCI Comments a
20-21; Sprint Comments at 33; Texas PUC Comments at 5.

%7 See, eq., Ameritech Comments at 37; GVNW Comments at 10; Idaho PUC Comments at 3;
Indiana URC Comments at 6; RBOC Comments at 49; Scherers Comments at 3; Sprint Comments at
33; Texas PUC Comments at 6.

98 Sprint Comments at 33.
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be assessed againgt offenders®® In particular, MCI cdls for "sgnificant Commission forfeitures” while
Scherers endorses punitive fines and disconnection of service as a response to violations.®®  Sprint
proposes further that no 1XC should be reclui red to provide compensationto any PSP found to be vidlaing
the proposed rule on |etterl ess keypads.®

c. Discussion

296. We now conclude, as we tentatively concluded in the Natice, that the use of
letterlesskeypads violaiesboth TOCSIA and the 1996 Act. Wefindthat anexcdusvely numeric payphone
keypad defeats a caller's attempt to reach its OSP of choice through the use of commonly-used "vanity"
access sequences such as AT& T's "1-800-CALL-ATT" and "10ATT" or MCl's "1-800-COLLECT."
Such access segquences, which can be easly remembered by consumers, require the presence of both
aphabetic and numeric characters on payphone keypads. A letterless keypad, therefore, clearly defeats
a consumer's attempt to utilize these heuridic sequences. In ther sales materid, letterless keypad
manufacturers have specificaly positioned these devices as " by-pass keypad[ 5] that " prevent[] did around
[callg]."®>? No party has commented on a plausible purpose for these devices other than to restrict access
to a non-presubscribed carrier.

297. To promote consumer accessto OSPs, TOCSIA required the unblocking of 800
and 950 access numbers at aggregator locations and directed the Commissionto mandate the unblocking
of 10XXX access codes and/or the establishment of 800/950 access numbers by each OSP.** We
concludethat | etterlesskeypads violae the unblocking requirements of TOCSIA by preventing consumers
from reaching their OSP of choice through the diding of vanity access sequences. A payphone keypad
without aphabetic characters serves the same purpose as the blocking that is prohibited by TOCSIA.
Accordingly, we will take enforcement action, including forfeitures, if such devices are used, just as we
would take action againgt other forms of blocking. Moreover, OSPs may not pay commissions to PSPs
whose payphones block access.**

298.  Independent of TOCSIA requirements, we conclude that the practice of
deploying letterless keypads inhibits consumer choice in the sdlection of OSP services and is
anticompetitive. Likewise, we conclude that such deployment restricts the availability of payphone OSP
sarvices to the generd public. The 1996 Act seeks "to promote competition among payphone service
providers and promote the widespread deployment of payphone services to the benefit of the genera
public[.]"**® Therefore, we conclude that use of |etterless keypads is inconsistent with the 1996 Act.

3. Oncor Petition

%9 Indiana URC Comments at 7; MCI Comments at 21; Scherers Comments at 3.
%0 MCI Comments at 21; Scherers Comments at 3.

%1 Sorint Comments at 33.

%2 Notice at para. 87.

%3 47 U.S.C. § 226(€).

%4 47 C.F.R. § 64.704(b)(2).

%5 47 U.S.C. § 276(h).
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299. On August 7, 1995 Oncor Communications, Inc. filed a petition asking the
Commission to prescribe compensationfor public payphone premises owners and presubscribed OSPs.
Oncor states that such compensation "is necessary to remedy the injustices resulting from access code
calls."®*® The Commission invited comment on Oncor's petition by Public Notice rel eased September 12,
1995. We deny Oncor'srequest. As commenters note, the presubscribed OSP incurs no costs when a
consumer makes an access code call from a payphone, and it would be inequitable to require any party
to compensate the OSP because the caller chose not to use it.**’ Moreover, there is no need for us to
prescribe compensationfor premisesowners. Therulesthat we adopt in thisReport and Order will ensure
that PSPs arefairly compensated for cdls that originate onther facilities, and market forceswill ensurethat
the PSPs fairly compensate premises owners.

V. PROCEDURAL MATTERS

1. Petitionsfor Reconsideration and Ex Parte Presentations

300. Patiesmud file any petitions for reconsderation of this Report and Order within
30 days fromrelease of this document. We hereby waive, on our own motion, the requirements of Section
1.4 of our rulesto establishthis new date of public noticeinlight of the deadline established inthe 1996 Act
to complete this proceeding. Parties may file oppositions to the petitions for reconsideration pursuant to
Section 1.106(g) of the rules, except that we require that oppositions to the petitions be filed within seven
(7) days after the date for filing the petitions for reconsderation. The Commissonwill not issue aseparate
notice of any petitions for reconsideration; this paragraph serves asnaoticeto dl interested parties of the due
dates for petitions and oppositions. 1n addition, the Commission hereby waives Section 1.106(h) of the
rules and will not accept reply commentsin responseto oppositions. We conclude that these actions are
necessary to complete dl Commission action in this proceeding, which involves issues concerning the
Commission's expedited implementationof the 1996 Act, by the statutory deadline of November 8, 1996.
We will consider dl rdevant and timdy petitions and oppositions  before find action is taken in this
proceeding.

301. Tofileapetition for reconsderationinthis proceeding partiesmus file an origind
and ten copies of dl petitions and oppositions. Petitions and oppositions should be sent to the Office of
the Secretary, Federal Communications Commission, Washington, DC 20554. |If parties want each
Commissioner to have a persond copy of their documents, an origina plus fourteen copiesmust be filed.
In addition, participants should submit two additiona copies directly to the Common Carrier Bureau,
Enforcement Divison, Room 6008, 2025 M Street NW, Washington, D.C. 20554. The petitions and
oppositions will be available for public ingpection during regular business hours in the Dockets Reference
Room (Room 230) of the Federa Communications Commission, 1919 M Street, NW, Washington, DC
20554. Copies of the petition and any subsequently filed documents in this matter may be obtained from
ITS, Inc., 2100 M Street, NW, Suite 140, Washington, DC 20037, (202) 857-3800.

302. Petitionsfor reconsderation must comply with Sections1.106 and 1.49 and dl other
applicable sections of the Commission's rules®®  Petitions also must dlearly identify the specific portionof

96 Oncor Petition at 1.
97 See MCl Comments on Oncor's Petition at 2-3; Comments of APCC on Oncor's Petition at 2.

958 See47 C.F.R. § 1.49. Werequire, however, that asummary be included with all comments, although a
summary that does not exceed three pages will not count toward the page limits. The summary may be paginated
separately from the rest of the pleading (eg., as"i, ii"). Id.
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this Report and Order for which rdief is sought. If aportion of a party's arguments does not fal under a
particular topic listed inthe outline of this Report and Order, suchargumentsshould be included inaclearly
labelled sectionat the beginning or end of thefiling. Parties may not file more than atota of ten (10) pages
of ex parte submissons, excluding cover letters. This 10 page limit does not include: (1) written ex parte
filings made solely to disclose an ora ex parte contact; (2) written materia submitted at the time of anoral
presentationto Commissondaft that providesa brief outline of the presentation; or (3) writtenmateria filed
in response to direct requests from Commission d&ff. Ex parte filings in excess of this limit will not be
considered as part of the record in this proceeding.

2. Final Paperwork Reduction Act Analyss

303. Thedecison herein has been andyzed with respect to the Paperwork Reduction
Act of 1995, Pub. L. 104-13, and severa of itsrequirements have been approved in accordance with the
provisons of that Act. The Office of Management and Budget ("OMB") made severd suggestionsfor our
proposals:

304. Report of Loca Exchange Companies of Cost Accounting Studies. OMB
suggested that the description and judtification for this requirement be cdlaified.®® The rules require
incumbent LECs to offer individud central office coin transmisson services to PSPs under a
nondiscriminatory, public tariffed offering if the LECs provide those services for their own operations.
Because the incumbent LECs may have an incentive to charge their competitors unreasonably highprices
for these services, we require them to submit cost support for their centra office coin services, on aone-
time bass. Thiswill ensure that the services are reasonably priced and do not include subsidies.

305. Report of Bl Operating Companiesof Initid Comparably Efficient | nterconnection
Plans. OMB requested that we provide revised cost and burden hour estimates.®®® The cost and burden
hour estimates have not changed.

306.  Annud Filing of Nondiscrimination Reports by Bdl Operating Companies. OMB
requested that we provide revised cost and burden hour estimates.®®! The cost and burden hour estimates
have not changed.

307. Quaterly Report of Intral ATA Carriers Liging Payphone Automatic Number
|dentification(ANIS). OMB suggested that we alow interLATA carriersto use innovative gpproachesto
provide ANIs, suchas pogting the informationon the Internet or distributing the information via eectronic
mail.*? We have not specified the manner in which interLATA carriers must supply carrier-payors with
the lig of payphone ANIs. InterLATA carriers are free to use any technologies at thar disposa to
digtribute the necessary information.

%9 Notice of Office of Management and Budget Action, (OMB No. 3060-0721) (Released
September 8, 1996).

90 Notice of Office of Management and Budget Action, (OMB No. 3060-0722) (Released August
26, 1996).

%1 Notice of Office of Management and Budget Action, (OMB No. 3060-0725) (Released August
26, 1996).

%2 Notice of Office of Management and Budget Action, (OMB No. 3060-0719) (Released August
26, 1996).
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308. Public Disclosureof Network Information by Bell Operating Companies. OMB
suggested that we weigh the reporting and notification burden of this requirement, as well as consider
shortening the period of public disclosure from a minimum of sx months, so as not to unfairly burden
BOCsby ddaying technica modifications to their systems.®® We agreewith OMB that we should choose
the least burdensome method to accomplish our god of prohibiting the BOCs from discriminating in the
provisionof payphone service. Webeieve, however, that aminimum six-month period of public disclosure
prior to the introduction of anew serviceisvitd to ensurethat BOCsdo not design new network services
or change network technical specifications to the advantage of their own payphones.

309.  Annua Report of Interexchange Carriers Listing the Compensation Amount Paid
to Payphone Providers and the Number of Payees. OMB suggested that we weigh the burden imposed
by the payment and information mechanismcontained inthis requirement.®* We agree withOMB that we
should choose the least burdensome method to accomplish our god of ensuring that dl 1XCs are paying
their respective compensation obligations. Therefore we conclude that this reporting requirement will be
terminated after the carriers have filed their reports for the 1999 calendar year. In addition, for further
flexibility, we delegate to the Chief, Common Carrier Bureau, the authority to establish the details, as
necessary, of this annua report, including the authority to extend or limit the scope of this report.

310. Quarterly Report of Interexchange Carriers Liding the Number of Did Around
Cdls for Which Compensstion is Being Paid to Payphone Owners. OMB suggested that we weigh the
burden imposed by the payment verification mechanism contained in this requirement.®® We agree with
OMB that we should choose the least burdensome method to accomplish our god of ensuring that billing
and collection are as dficient as possible. In fact, we weighed severd dternatives to achieve optimum
efficency and the least burdensome approach, before imposing this requirement. This requirement is
imposed on the IXCs because they have the greatest ability and incentive to establish the mogt efficient
means of adminigtering the payment of compensation.

3. Final Regulatory Flexibility Act Analysis

311. Asrequired by Section 603 of the Regulatory Hexihility Act (RFA), 5U.S.C.
§603, anlnitid Regulatory Hexibility Analyss (IRFA) was incorporated in the Notice. The Commission
sought written public comment on the proposalsin the Notice, induding comment on the IRFA.%® The
Commission'sFina Regulatory Hexibility Andyss (FRFA) inthis Order conformstothe RFA, asamended
by the Contr;%:t With America Advancement Act of 1996 (CWAAA), Pub. L. No. 104-121, 110 Stat.
847 (1996).

93 Notice of Office of Management and Budget Action, at 2 (OMB No. 3060-0723) (Released
August 29, 1996).

%4 Notice of Office of Management and Budget Action, at 2 (OMB No. 3060-0724) (Released
August 29, 1996).

95 Notice of Office of Management and Budget Action, at 2 (OMB No. 3060-0726) (Released
August 29, 1996).

%6 Notice at paras. 95-102.

%7 Subtitle 11 of the CWAAA is"The Smdl Business Regulatory Enforcement Fairness Act of
1996" ("SBREFA"), codified at 5 U.S.C. § 601 et seq.
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A. Need for and Objectives of this Report
and Order and the Rules Adopted Herain

312.  The Commisson, incompliance with Section 276 of the Communications Act of
1934, as amended by the Telecommunications Act of 1996 (the 1996 Act), promulgates the rulesin this
Order to promptly implement Section 276 of the 1996 Act, which directs the Commission, among other
things, to adopt rulesthat: (1) establishaplanto ensurefar compensation for "each and every completed
intrastate and interstate cal using [a] payphone];]"® (2) discontinue intrastate and interstate carrier access
charge payphone service dements payments and intrastate and interstate payphone subsidies from basic
exchange sarvices®® (3) prescribe nonstructural safeguards for Bell Operating Company (BOC)
payphones;®” (4) permit the BOCs to negotiate with payphone location providers for the intraL ATA
cariers presubscribed to ther payphones;®™ (5) permit dl payphone providers to negotiate with the
locationprovider for theintraL ATA carriers presubscribed to their payphones;®2 and (6) adopt guidelines
for use by the states in establishing public interest payphone programs.®”

313. Theobjective of the rulesadopted inthis Order is"to promote competitionamong
payphone service providers and promote the widespread deployment of payphone services to the benefit
of the generd public.”®™* In doing so, we are mindful of the balance that Congress struck between thisgoa
of bringing the benefits of competitionto consumersand itsconcernfor the impact of the 1996 Act onsmdl
businesses.

B. Analysis of Significant | ssues
Raised in Responsetothe IRFA

314. Summary of the Initial Regulatory Hexibility Analysis (IRFA). In the IRFA, the
Commission found that the rules we proposed to adopt in this proceeding may have a sgnificant impact
on a subgtantia number of amdl business as defined by section 601(3) of the RFA. The IRFA solicited
comment on dternatives to our proposed rules that would minimize the impact on smdl entities cons stent
withthe objectives of this proceeding. The Commission received one comment on the potentia impact on
amdl business entities, which the Commission consdered in promulgeting the rules in this Order. Frontier
commented generaly that the compensation scheme advanced in the NPRM was "unnecessarily onerous
and inefficient" and "in conflict with the gods of the .... Regulatory Fexibility Act."®”® Frontier did not
comment specificaly on what aspect of the compensation scheme would have economic impact on small
business entities. We disagree with Frontier's generd assertion that the compensation schemeisin conflict

%8 47U.S.C. § 276(b)(1)(A).
%9 47 U.S.C. § 276(b)(1)(B).
90 47 U.S.C. § 276(b)(1)(C).
47 U.S.C. § 276(b)(1)(D).
247 U.S.C. § 276(b)(1)(E).
7 47 U.S.C. § 276(b)(2).

47 U.SC. § 276(b)(1).

9 Frontier Comments at 2.
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with the Regulatory Fexibility Act. Our rules are designed to facilitate the development of competition,
whichbenefitsmany smdl business entities. The rules will ensure that payphone services providers, many
of whommay be amd| business entities, receive fair compensation. Our rules provide sgnificant flexibility
to permit the affected parties, including smdl businessentities, to structure procedures that would minimize
thar burdens. For example, the rules require IXCs and intraLATA carriers, as primary economic
beneficiary of payphone calls, to track the calls they receive from payphones. The carrier has the option
of performing the function itsdf or contracting out these functions to another party, such a LEC or
clearinghouse. We dso provide atrangtionperiod. We believe that our rules are designed to effectively
optimize the efficiency and minimize the burdens of the compensation scheme ondl parties, induding smal
entities.

C. Description and Estimates of the Number of
Small Entities Affected by this Report and Order

315.  For the purposesof this Order, the RFA definesa"smadl business' to be the same
asa"gmdl business concern” under the Small Business Act, 15 U.S.C. § 632, unless the Commissionhas
developed one or more definitions that are appropriate to its activities®® Under the Smal Business Act,
a"smdl business concern” isonethat: (1) isindependently owned and operated; (2) isnot dominant inits
fidd of og)eration; and (3) meets any additiond criteria established by the Smal Business Adminigtration
(SBA).°"" SBA has defined asmall business for Standard Industrial Classification (SIC) category 4813
(Td ephoneg%ommuni cations, Except Radioteephone) to be asmal entity when it has fewer than 1,500
employees.

316. Wehave found incumbent LECsto be "dominant in their fild of operation” since
the early 1980s, and we consistently have certified under the RFA®” that incumbent L ECsare not subject
to regulatory flexibility analyses because they are not smdl businesses.®® We have made smilar
determinations inother areas.®®' However, in theLocal Competition proceeding, several parties, induding
the SBA, commented that we should have included smal incumbent LECs in the IRFA pertaining to that

976 See 5 U.S.C. § 601(3) (incorporating by reference the definition of "small business concern” in
5U.S.C. §632).

97 15U.S.C. §632. See, e.g., Brown Transport Truckload, Inc. v. Southern Wipers, Inc., 176
B.R. 82 (N.D. Ga. 1994).

978 13 C.F.R. § 121.201.
979 See5U.S.C. § 605(b).

%0 See, e.g., Expanded Interconnection with Loca Telephone Company Facilities, Supplemental
Notice of Proposed Rulemaking, 6 FCC Rcd 5809 (1991); MTS and WATS Market Structure,
Report and Order, 2 FCC Red 2953, 2959 (1987) (citing MTS and WATS Market Structure, Third
Report and Order, 93 F.C.C.2d 241, 338-39 (1983)).

%l See e.g., Implementation of Sections of the Cable Televison Consumer Protection Act of
1992: Rate Regulation, Sixth Report and Order and Eleventh Order on Reconsideration, 10 FCC Rcd
7393, 7418 (1995).
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order.%®? We recognize SBA's specid role and expertise with regard to the RFA, and intend to continue
to consult with SBA outside the context of this proceeding to ensure that the Commission is fuly
implementingthe RFA..  Although we are not fully persuaded that our prior practice has been incorrect, we
will, nevertheless, include smdl incumbent LECs in this FRFA to remove any possible issue of RFA
compliance. Congistent with our prior practice, we shdl continue to exclude smal incumbent LECsfrom
the definitionof asmdl entity for the purpose of this FRFA. Neverthe ess, as mentioned above, weinclude
gmdl incumbent LECs in our FRFA. Accordingly, our use of the terms "smdl entities’ and "smal
businesses' does not encompass "smdl incumbent LECs." We use the term "small incumbent LECS' to
refer to any incumbent LECs that arguably might be defined by SBA as "smal business concerns'®

Telephone Companies (SIC 4813)

317. Tota Number of Tdephone CompaniesAffected. Many of thedecisonsand rules
adopted herein may have a dgnificant effect on a substantia number of the amdl telephone companies
identified by the SBA. The United States Bureau of the Census (the Census Bureaul) reports that, at the
end of 1992, there were 3,497 firms engaged in providing telephone services, as defined therein, for at least
one year.®* This number encompasses a broad category which contains avariety of different subsets of
carriers, incuding loca exchange carriers, interexchange carriers, competitive access providers, cdlular
carriers, mobile service carriers, operator service providers, pay telephone operators, PCS providers,
covered SMR providers, and resdllers. It seems certain that some of those 3,497 telephone servicefirms
may not qudify as amdl entities or smal incumbent LECs because they are not "independently owned and
operated."® For example, aPCS provider that is affiliated with aninterexchange carrier having morethan
1,500 employees would not meet the definition of a small business. It seems reasonable to conclude,
therefore, that fewer than 3,497 telephone service firms are amdl entity telephone service firmsor smdl
incumbent LECs that may be affected by this Order. We estimate below the potentia small entity
telephone service firms or small incumbent LECs that may be affected by this Order by service category.

318. Wirdline Carriers and Service Providers. The SBA's definition of small entitiesfor
telephone communi cations companies, other than radiotel ephone (wireless) companies, is one employing
fewer than1,500 persons.®® The Census Bureau reportsthat, therewere 2,321 such telephone companies
in operation for at least one year at the end of 1992.%7 All but 26 of the 2,321 non-radiotelephone
companies listed by the Census Bureau were reported to have fewer than 1,000 employees. Thus, even

%2 The Smal Business Adminidtration (SBA), the Rurd Telephone Cadition (Rurd Tel. Codlition),
and CompTd maintain that the Commission violated the RFA when it failed to include small incumbent
LECsinits IRFA without first consulting SBA to establish a definition of "small busness” See Loca
Competition Order at paras. 1328-1330.

% See13 C.F.R. §121.210 (SIC 4813).

%4 United States Department of Commerce, Bureau of the Census, 1992 Census of

Trangportation, Communications, and Utilities. Edtablishment and Firm Size, at Firm Size 1-123 (1995)
(1992 Census).

%5 15 U.S.C. § 632(8)(1).
%6 13 C.F.R. § 121.201, Standard Industrial Classification (SIC) Code 4812.
%7 1992 Census, supra, at Firm Size 1-123.
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if dl 26 of those companies had morethan 1,500 employees, therewould ill be 2,295 non-radiotel ephone
companiesthat might quify as small entitiesor smal incumbent LECs. Althoughit seemscertainthat some
of these carriers are not independently owned and operated, we are unable at this time to estimate with
greater precisionthe number of wirdine carriersand service providers that would quaify as smdl business
concerns under SBA's definition. Consequently, we estimate that there are fewer than 2,295 smal entity
telephone communications companies other than radiotel ephone companies that may be affected by the
decisions and rules adopted in this Order.

319. Local Exchange Carriers. Neither the Commission nor SBA has developed a
definition of smdl providers of local exchange services (LECs). The cosest applicable definition under
SBA rules is for telgphone communications companies other than radiotelephone (wireless) companies
(SIC 4813). The most rediable source of information regarding the number of L ECsnationwide of which
we are aware gppears to be the data that we collect annudly in connection with the Telecommunications
Relay Service (TRS).%8  According to our most recent data, 1,347 companies reported that they were
engagedinthe provisionof local exchange services.®® Although it seems certain that some of these carriers
arenot independently owned and operated, or have morethan 1,500 employees, we are unable at thistime
to estimate withgreater precisionthe number of LECs that would qualify as smdl business concerns under
SBA's definition. Consequently, we estimate that there are fewer than 1,347 small incumbent LECs that
may be affected by the decisons and rules adopted in this Order.

320. Interexchange Carriers. Neither the Commission nor SBA has developed a
definitionof smdll entities specificaly applicable to providers of interexchange services (IXCs). Theclosest
gpplicable definitionunder SBA rulesisfor telephone communications compani esother thanradiotelephone
(wireless) companies (SIC 4813). The most rdliable source of informationregarding the number of 1XCs
nationwide of which we are aware appears to be the data that we collect annualy in connectionwith TRS.
According to our most recent data, 97 companies reported that they were engaged in the provision of
interexchange services®®  Although it seems certain that some of these carriers are not independently
owned and operated, or have more than 1,500 employees, we are undble at this time to estimate with
greater precisionthe number of 1 X Csthat would quaify as smdl businessconcerns under SBA's definition.
Consequently, we estimate that there are fewer than 97 smdl entity 1XCs that may be affected by the
decisions and rules adopted in this Order.

321. Compsiitive AccessProviders. Neither the Commission nor SBA has devel oped
adefinitionof smdl entities specificaly applicable to providers of competitive access services (CAPs). The
closest gpplicable definition under SBA rules is for telephone communications companies other than
radiotelephone (wireless) companies (SIC 4813). The most reliable source of information regarding the
number of CAPs nationwide of which we are aware appears to be the data that we collect annudly in
connection with the TRS. According to our most recent data, 30 companies reported that they were

%8 All cariersthat provide interstate service are required to pay into the TRS Fund, which
provides access to Telecommunications Device for the Desf (TDD). See generdly, 47 C.F.R.
§§ 64.601 et seq.

%9 Federd Communications Commission, CCB, Industry Andysis Division, Telecommunications
Industry Revenue: TRS Fund Worksheet Data, Thl. 21 (Average Totd Teecommunications Revenue
Reported by Class of Carrier) (Feb. 1996) (TRS Worksheset).

990 Id
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engaged in the provision of competitive access sarvices™! Although it seems certain that some of these
carriers are not independently owned and operated, or have more than 1,500 employees, we are unable
at this time to estimate with grester precision the number of CAPs that would qudify as smdl business
concerns under SBA's definition. Consequently, we estimate that there are fewer than 30 smdl entity
CAPsthat may be affected by the decisions and rules adopted in this Order.

322. Operator Service Providers. Nether the Commissonnor SBA hasdeveloped a
definition of smdl entities specificaly applicable to providers of operator services (OSPs). The closest
gpplicable definitionunder SBA rulesisfor telephone communications compani esother thanradiotelephone
(wirdess) companies (SIC 4813). The mogt rdiable source of information regarding the number of
operator service providers nationwide of which we are aware appears to be the data that we collect
annudly in connection withthe TRS. According to our most recent data, 29 companies reported that they
were engaged in the provision of operator services.?®? Although it seems certain that some of these
companiesare not independently owned and operated, or have more than1,500 employees, weare ungble
at thistime to estimate with greater precision the number of operator service providersthat would quaify
as small business concerns under SBA's definition. Consequently, we estimate that there are fewer than
29 small entity operator service providersthat may be affected by the decisions and rules adopted in this
Order.

323. Pay Teephone Operators. Neither the Commisson nor SBA has developed a
definition of amd| entities specificdly gpplicable to pay telephone operators. The closest gpplicable
definitionunder SBA rulesisfor telephone communications companies other than radiotel ephone (wirel ess)
companies. The most rdiable source of information regarding the number of pay telephone operators
nationwide of which we are aware appears to be the data that we collect annudly in connection with the
TRS. Accordingto our most recent data, 197 companiesreported that they were engaged in the provison
of pay telephone services®® Although it seems certain that some of these carriers are not independently
owned and operated, or have more than 1,500 employees, we are undble at this time to estimate with
greater precison the number of pay telephone operators that would qudify as amdl business concerns
under SBA'sdefinition. Consequently, we estimatethat therearefewer than 197 smadll entity pay telephone
operators that may be affected by the decisions and rules adopted in this Order.

324. Resdlers(induding debit card providers). Neither the Commission nor SBA has
developed adefinitionof smal entities specificaly gpplicable to resdlers. The closest gpplicable definition
under SBA rulesisfor dl telephone communications companies (SIC 4812 and 4813). The most reliable
source of information regarding the number of resdllers nationwide of which we are aware appearsto be
the data that we collect annudly in connection with the TRS. According to our most recent data, 206
companiesreported that they were engaged inthe resale of telephone services.*** Althoughit seemscertain
that some of these carriers are not independently owned and operated, or have more than 1,500
employees, weare uncble a this time to estimate with greeter precision the number of resdlersthat would
qudify as smdl business concerns under SBA's definition. Consequently, we estimatethat there are fewer
than 206 small entity resdlers that may be affected by the decisons and rules adopted in this Order.
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325. 800-Subscribers. Neither the Commission nor SBA has developed a definition
of amdl entities specificaly gpplicable to 800-subscribers. The most reliable source of information
regarding the number of 800-subscribers of which we are aware appears to be the datawe collect onthe
number of 800-numbersin use.®® According to our most recent data, at the end of 1995, the number of
800-numbers in use was 6,987,063. Although it seems certain that some of these subscribers are not
independently owned and operated businesses, or have morethan 1,500 employees, we are unable a this
time to estimate withgreater precisionthe number of 800-subscribers that would qualify as smal business
concerns under SBA's definition. Consequently, we estimate that there are fewer than 6,987,063 small
entity 800-subscribers that may be affected by the decisions and rules adopted in this Order.

326. LocationProviders. Nether the Commission nor SBA has developed adefinition
of amdl entities specificdly gpplicable to location providers. A location provider is the entity thet is
respongble for maintaining the premises upon which the payphoneis physicdly located. Due to the fact
that location providers do not fal into any specific category of business entity, it isimpossble to estimate
with any accuracy the number of location providers. Using severa sources, however, we have derived a
figure of 1,850,000 payphonesinexistence.®® Although it seems certain that some of these payphonesare
not located on property owned by location providers that are smal business entities, nor does the figure
take into account the possbility of multiple payphones a a sngle location, we are unable a thistime to
edimate with greater precision the number of location providers that would qudify as smdl business
concerns under SBA's definition. Consequently, we estimate that there are fewer than 1,850,000 smdl
entity location providers that may be affected by the decisions and rules adopted in this Order.

327. Wirdess (Radiotdephone) Carriers (including paging services). The SBA's
definition of a small business radiotelephone company is one employing fewer than 1,500 persons.®” The
Census Bureau reports that there were 1,176 such companiesinoperationfor at least one year at the end
of 1992.%%® The Census Bureau aso reported that 1,164 of those radiotel ephone companies had fewer
than 1,000 employees. Thus, even if dl of the remaining 12 companies had more than 1,500 employees,
there would ill be 1,164 radiotelephone companies that might qudify as amdl entities if they are
independently owned are operated. Although it seems certain that some of these carriers are not
independently owned and operated, we are unable at thistime to estimate with greater precisionthe number
of radiotelephone carriersand service providersthat would qudify as smdl business concerns under SBA's
definition. Consequently, we estimate that there are fewer than 1,164 smal entity radiotelephone
companies that may be affected by the decisions and rules adopted in this Order.

95 Federa Communications Commission, CCB, Industry Analysis Divison, FCC Releases, Study
on Telephone Trends, Thl. 20 (May 16, 1996).

9% There are gpproximately 1.5 million LEC payphones. Statistics of Communications Common
Carriers,1994/1995 edition, Common Carrier Bureau, FCC at 159, Table 2.10 (1995). There are
approximately 350,000 competitively provided payphones. See Ex Parte Letter of Michadl Benson,
Senior Product Manager, PPO Compensation Clearinghouse, Cincinnati Bell to Michadl Carowitz,
Attorney, Common Carrier Buresu, FCC (April 24, 1996). Cincinnati Bell, as the payphone
compensation paying agent for three interexchange carriers, states that it receives quarterly bills from
PPOs for more than 350,000 competitively provided payphones. 1d.

%7 13 C.F.R. § 121.201, Standard Industrial Classification (SIC) Code 4812.
98 United States Department of Commerce, Bureau of the Census, 1992 Census of

Trangportation, Communications, and Utilities. Edtablishment and Firm Size, at Firm Size 1-123 (1995)
(1992 Census).

139



Federal Communications Commission FCC 96-388

328. Cdlular Service Carriers (induding paging services). Neither the Commission nor
SBA has devel oped a definition of amdl entities specificaly gpplicable to providers of cdlular services.
The closest gpplicable definition under SBA rulesis for telephone communications companies other than
radiotel ephone (wirdess) companies (SIC 4813). The mog reliable source of information regarding the
number of cellular service carriers nationwide of whichwe are aware appearsto be the data that we collect
annudly inconnectionwiththe TRS. According to our most recent data, 789 companiesreported that they
were engaged in the provision of cdlular services®® Although it seems certain that some of these carriers
are not independently owned and operated, or have more than 1,500 employees, we are ungble at thistime
to estimate withgreater precisionthe number of cdlular service carriersthat would qudify as amdl business
concerns under SBA's definition. Consequently, we estimate that there are fewer than 789 smdl entity
cdlular service carriers that may be affected by the decisions and rules adopted in this Order.

329. Mohile Service Carriers (induding paging services). Neither the Commission nor
SBA has developed a definition of smdl entities specificaly gpplicable to mobile service carriers, such as
paging companies. The closest gpplicable definition under SBA rules is for telgphone communications
companies other than radiotelephone (wirdess) companies. The most reliable source of information
regarding the number of mobile service carriers nationwide of which we are aware gppears to be the data
that we collect annually in connection with the TRS. According to our most recent data, 117 companies
reported that they were engaged in the provision of mobile services.!®® Although it seems certain that
some of these carriers are not independently owned and operated, or have more than 1,500 employees,
we are unable at this time to estimate with greater precision the number of mobile service carriers that
would qudify under SBA'sddfinition. Consequently, we estimate that there arefewer than 117 smal entity
mobile service carriers that may be affected by the decisons and rules adopted in this Order.

330. Broadband PCS Licensees (including paging services). The broadband PCS
gpectrum is divided into six frequency blocks designated A through F. As set forth in 47 CFR. 8§
24.720(b), the Commissionhas defined "smdl entity" inthe auctions for Blocks C and F as afirm that had
average gross revenues of less than $40 million in the three previous cdendar years. Our definition of a
"gmdl entity” inthe context of broadband PCS auctions has been approved by SBA.1®* The Commission
has auctioned broadband PCS licenses in Blocks A, B, and C. We do not have sufficient data to
determine how many amdl businesses bid successfully for licenses in Blocks A and B. There were 90
winning bidders that qudified as smdll entitiesin the Block C auctions’®? Based on thisinformation, we
concludethat the number of broadband PCS licensees affected by the decisonsin this Order includes, at
aminimum, the 90 winning bidders that qudified as small entitiesin the Block C broadband PCS auction.

331. At present, no licenses have beenawarded for Blocks D, E, and F of broadband
PCS spectrum. Therefore, there are no amdl businesses currently providing these services. However, a

999 Id

1000 Id

1001 See Implementation of Section 309(j) of the Communications Act -- Competitive Bidding, PP
Docket No. 93-253, Fifth Report and Order, 9 FCC Rcd 5532, 5581-84 (1994).

1092 The FCC's Persond Communications Services (PCS) Entrepreneurs Block (C Block) auction
began on
December 18, 1995 and closed on May 6, 1996. The reauction for 18 defaulted PCS C Block
licenses commenced on July 3, 1996 and was completed on July 16, 1996.
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total of 1,479 licenses will be awarded in the D, E, and F Block broadband PCS auctions, which are
scheduled to begin on August 26, 1996. Of the 153 qudified bidders for the D, E, and F Block PCS
auctions, 105 were smdl businesses ! Eligihility for the 493 F Block licensesislimited to entrepreneurs
with average gross revenues of less than $125 million.'® There are 114 dligible bidders for the F
Block.1% We cannot estimate, however, the number of these licenses that will be won by small entities
under our definition, nor how many smal entities will win D or E Block licenses. Given that nearly dll
radiiotel ephone companies have fewer than 1,000 employees' and that no rdiable estimateof the number
of prospective D, E, and F Block licensees can be made, we assume for purposes of this FRFA, that all
of thelicensesinthe D, E, and F Block Broadband PCS auctions may be awvarded to small entitiesunder
our rules, which may be affected by the decisions and rules adopted in this Order.

332. SMR Licensees (induding paging services). Pursuant to 47 C.FR. §
90.814(b)(1), the Commissionhas defined "smdl entity" in auctions for geographic area 800 MHz and 900
MHz SMR licenses as a firm that had average annua gross revenues of less than $15 million in the three
previous calendar years. Thisdefinition of a "smdl entity” in the context of 800 MHz and 900 MHz SMR
has been approved by the SBA.X®" The rules adopted in this Order may apply to SMR providersinthe
800 MHz and 900 MHz bands that either hold geographic area licenses or have obtained extended
implementation authorizations. We do not know how many firms provide 800 MHz or 900 MHz
geographic area SMR service pursuant to extended implementation authorizations, nor how many of these
providers have annua revenues of less than $15 million. We assume, for purposes of this FRFA, thet all
of the extended implementation authorizations may be hed by smdl entities, which may be affected by the
decisions and rules adopted in this Order.

333. The Commission recently held auctions for geographic area licenses in the 900
MHz SMR band. There were 60 winning bidderswho qudified as smdl entitiesin the 900 MHz auction.
Based onthisinformation, we conclude that the number of geographic area SMR licensees affected by the
rule adopted in this Order includes these 60 amdl entities. No auctions have been held for 800 MHz
geographic area SMR licenses. Therefore, no smal entities currently hold these licenses. A totd of 525
licenses will be awarded for the upper 200 channels in the 800 MHz geographic area SMR auction.

1003 See Auction of Broadband Personal Communications Service (D, E, and F Blocks), Public
Notice, DA 96-1400 (rel. Aug. 20, 1996).

1004 Amendment of Parts 20 and 24 of the Commission's Rules -- Broadband PCS Competitive
Bidding and the Commercia Mobile Radio Service Spectrum Cap, WT Docket No. 96-59,
Amendment of the Commission's Cellular/PCS Cross-Ownership Rule, Report and Order, GN Docket
No. 90-314, 11 FCC Rcd 7874 (1996).

1095 See Auction of Broadband Personal Communications Service (D, E, and F Blocks), Public
Notice, DA 96-1400 (rel. Aug. 20, 1996).

1006 1992 Census, Table 5, Employment Size of Firms: 1992, SIC Code 4812.

1007 See Amendment of Parts 2 and 90 of the Commission's Rules to Provide for the Use of 200
Channels Outside the Designated Filing Areasin the 896-901 MHz and the 935-940 MHz Bands
Allotted to the Specidized Mobile Radio Pool, PR Docket No. 89-583, Second Order on
Reconsideration and Seventh Report and Order, 11 FCC Rcd 2639, 2693-702 (1995); Amendment
of Part 90 of the Commisson's Rules to Facilitate Future Development of SMR Systems in the 800
MHz Frequency Band, PR Docket No. 93-144, First Report and Order, Eighth Report and Order,
and Second Further Notice of Proposed Rulemaking, 11 FCC Red 1463 (1995).
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However, the Commission has not yet determined how many licenses will beawarded for the lower 230
channds inthe 800 MHz geographic area SMIR auction. Thereisno basis, moreover, onwhichto estimate
how many amd| entitieswill wintheselicenses. Given that nearly dl radiotel ephone companies have fewer
than 1,000 employees and that no reliable estimate of the number of prospective 800 MHz licensees can
be made, we assume, for purposes of this FRFA, that al of the licenses may be awarded to small entities
who, thus, may be affected by the decisionsin this Order.

D. Description of Projected Reporting, Recordkeeping, and Other Compliance
Requirements, and Steps Taken by Agency to Minimize Significant Economic
Impact on Small Entities and Small Incumbent L ECs, consistent with Stated

Objectives

334. Structure of the Andyss. In this section of the FRFA, we andyze the projected
reporting, recordkeeping, and other compliance requirements that may apply to amdl entities and smdl
incumbent LECs as aresult of this Order.’®® Asapart of this discussion, we mentionsome of the types
of skillsthat will be needed to meet the new requirements. We aso describe the steps takento minimize
the economic impact of our decisons on small entities and smal incumbent LECs, including the significant
aternatives considered and rejected. 1%

FAIR COMPENSATION FOR EACH AND EVERY COMPLETED
INTRASTATE AND INTERSTATE CALL ORIGINATED BY PAYPHONES

335. Summary of Projected Reporting, Recordkeeping and other Compliance
Reguirements, Section 276(b)(1)(A) directs the Commission to "establish a per cal compensation plan
to ensure that dl payphone service providers are farly compensated for each and every completed
intrastate and interstate call using their payphone...."°%° To implement Section 276(b)(1)(A), this Order
requires. (1) that the market set the pricefor local coin cals originated by payphones; (2) the appropriate
per-cal compensation amount for the service provided by independent payphone providers (PSPs) when
they originate an interstate cdl should be the same amount the particular payphone provider charges for
alocd coin cdl; (3) the adoption of the "carrier pays' compensation system, which essentidly placesthe
payment obligation of per-cal compensation on the primary economic beneficiary of payphone cdls; (4)
that the carrier, as the primary economic beneficiary of payphone cdls, perform the tracking of cdls it
receives from payphones, (5) that carriers initiate an annuad independent verification of their per-cal
tracking functions for a period of two years, to ensure that they are tracking al of the calls for which they
are obligated to pay compensation, (6) adirect hilling arrangement between| X Csand intraLATA carriers
and PSPs; (7) that LECs, who mantainthe lig of ANIs, have the burden of resolving disputed ANIs, and
(8) that an interim compensation mechanism be set up under which PSPs are paid compensation at aflat
monthly rate. Compliance with these requirements may require the use of engineering, technicd,
operationd, accounting, billing, and legd kills.

336. The payphoneindustry gppears to have the potentia of being a very competitive
industry once the significant subsidies and entry/exit restrictions which are presently digtorting the

1008 See 5 U.S.C. § 604(a)(4).
1009 See 5 U.S.C. § 604(a)(5).
100 47 U.S.C. § 276(b)(1)(A).
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competition are removed.!®* However, we perceive five potentid areas that could have significant
economic impact onsmall businesses and smdl incumbent LECs: (1) the amount of compensationpaid to
PSPs; (2) the "carrier pays' compensationsystem; (3) the adminigtrationof per-call compensation; (4) the
direct billing arrangement between carriers and PSPs; and (5) the interim compensation mechanism.

337. StepsTakento Minimize Sgnificant Economic Impact on Smdl Entitiesand Smdll
Incumbent L ECs, and Alternatives Considered: Amount of compensation: By requiring that the market set
the price for individua coin cals originated by payphones we ensure that PSPs, many of whom may be
gmd| business entities, receive fair compensation. We congdered different options in deciding upon this
dternative. We rgject proposals for adopting anationa uniform rate of compensation for al cdlsusing a
payphone because a single, nationwide rate could jeopardize the financia viability of a mgority of
payphones. Reection of thisoption dlowsfor accounting for the Sgnificant variationin pa;yphones inorder
to ensure the incentives to place and maintain phonesin avariety of geographic areas.'®* We also reject
proposas that certain types of cals should receive a different per-call compensation amount than others.
We decline to interfere in marketplace transactions by providing for different compensation amounts for
different types of cdls, in instances where marketplace failures are limited or would have minima impact
on consumer welfare®®  We do not perceive the need to intervene in an apparently structurally
competitive indudtry.

338. Many commentators, notably the IXCs, contend that margind cost of originating
a payphone call should be used as the basis for compensating PSPs. We conclude that use of amargina
cost standard or any closdly related TSLRIC standard would leave PSPs under compensated, because
such cost standards do not permit the recovery of any of a PSPs fixed costs, which make up the bulk of
aPSPscosts. We dso rgect, for similar reasons, suggestions that current local coin rates be used asa
surrogatefor per-call compensation. Loca coin ratesare not necessarily fairly compensatory. Loca coin
rates in some jurisdictions may not cover the margina cost of service and therefore, would not fairly
compensate the PSPs.

339. This"market setsthe price" approach provides flexibility. Some PSPs may find
it advantageous to set coin rates as low as $.10 per cdl in select locations, perhaps as promotions to
enhance their brand names. PSPsin other locations may chooseto set the coin rate higher, eg. $.35 or
$.40 per cal.%** We expect our action to minimize regul atory burdens, expedite and smplify negotiations,
and minimize economic impacts through lower transaction costs.

340. Wergect the proposa of the BOCsand some independent payphone providers
touse AT& T O+ commissons as ameasure of far vaue of the service provided by independent payphone
providers when they originate aninterstate cal. These commissions may include compensation for factors
other than the use of the payphone, such as a PSP's promotion of the OSP through placards on the
payphone. In the absence of reliable data, the appropriate per-call compensation amount is whatever
amount the particular payphone chargesfor aloca coin call. PSPs, IXCs, subscriber 800 carriers, and
intraLATA carriers, many of whom may be smal business entities, may find it advantageous to agree on
an amount for some or al compensable calls that iseither higher or lower thanthe local coinrate at a given

1011 See paras. 11-19, above.
1012° See paras. 49-51, 55-61, above.
1013 See para. 49, above.
1014 See para. 51, above.
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payphone because it will grant parties in the payphone industry some flexibility and alow them to take
advantage of technologica advances.

341. Payment of compensation: Variouscommenters, including smal IXCsand paging
services, proposed that the Commissionshould adopt the "carrier-pays' sysem.*®® We regject proposals
to adopt "caler-pays’ and "set use fee" systems, because we believe that they would involve greater
transaction costs which can pose particular burdens for small businesses. We consdered various
dternatives to adopt the "carrier pays' system for per-cal compensation because it places the payment
obligation on the primary economic beneficiary in the least burdensome, most cost-effective manner. All
cariersthat receive cdls from payphones are required to pay per-cal compensation, whether they are
IXCsorintraLATA cariers.!%® The"carier pays' system givesthe carriersthe broadest | atitude on how
to recover the costs of payphone compensation, whether through increased rates to dl or particular
customers, through direct chargesto access code cal or subscriber 800 customers, or through contractual
agreements with individua customers, thereby involving fewer transaction costs. In addition, under the
carrier pays system, individua carriers have the option of recovering ether a different amount from ther
customers or no amount &t all.

342. However, in the interests of adminidrative efficiency and lower costs, we require
that fadlities based carriers should pay the per-cal compensation for cals received by their resdler
customers. This would permit competitive facilities based carriers to negotiate contract provisons that
would require the resdler to reimburse the carrier. We believe our actions will expedite and smplify
negotiations, minimize regulatory burdens and the impact of our decisons for dl parties, induding smdl
entities.

343. Adminidration of per-call compensation: We consdered various proposals to
determine who should providecdl tracking. ThisOrder requiresIXCsandintraLATA carriers, asprimary
economic beneficiary of payphone cadls, to track the cdlsthey receive from payphones. The carrier has
the option of performing the functionitsdf or contracting out these functions to another party, suchaLEC
or clearinghouse. We recognize that tracking capabilities vary from carrier to carrier and it may be
appropriate for some carriersto pay compensationat aflat rate basis until per-cal tracking capabilitiesare
put into place. Neither LECs nor PSPs are primary economic beneficiaries of payphone calls and PSPs
do not universaly have call-tracking capabilities. However, LECs, PSPs, and carriersreceiving payphone
cdls §10111(! 97 be able to take advantage of each others technologica capabilities through the contracting
process.

344. Inview of current difficultiesin tracking such cdls, we conclude that a trangition
period is warranted.1®® By permitting carriersto contract out their per-call tracking responsibility, and by
dlowing atrangtion period for tracking subscriber 800 cdls, we have taken appropriate stepsto minimize
the per-call tracking burden on smdll carriers. In addition, to pardld the obligation to pay compensation,

1015 See paras. 78,83, above.
1016 See para. 83, above.
1017 See para. 97, above.
1018 See para. 99, above.
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the underlying, facilities-based carrier has the burden of tracking calsto itsresdller customers, and it may
recover that cost from the resdller, if it chooses.’

345.  We conclude that carriers should be required to initigte an annual independent
verificationof their per-cal tracking functions for a period of two years, to ensure that they are tracking all
of the cdls for whichthey are obligated to pay compensation. Thiswould facilitate the prompt and accurate
payment of al per-call compensation. We bdlieve our actions will foster opportunitiesfor small entitiesto
ganaccessto suchinformationwithout requiring investigationor discovery proceedings, and reduce delay
and transaction costs.

346. To edtablish minimd regulatory guiddines for the payphone industry regarding
resolution of disputed ANIs, we conclude that LECswho maintain the list of ANIs must work with both
carrier-payors and PSPs to resolve disputes more efficiently and quickly for dl parties concerned. This
provides LECs with the incentive, which they do not currently have, to provide accurate and timely
verification of ANIs for independently provided payphones. Additionaly, no other party has the
information more readily available1®®® We expect this action to assigt dl parties, induding smdl entities,
expedite and smplify negotiations, and help equalize bargaining power.

347. Eachtimeacdler dids a subscriber 800 number, the PSP will dso levy acharge
whichmay be paid directly by the I XC, but will eventualy be passed through to the 800 subscriber, either
on aper-cal basis or in the form of higher per minute rates. Establishment of the requirement that PSPs
inform these subscribers of the price of the cal they are deciding to accept, provide subscribers with the
opportunity to accept or decline to accept the call based on the cost. Without the requirement, the PSP
would have the ability to charge a high amount in the face of the subscriber's lack of information. We
expect our action to facilitate good faith negatiations, and minimize regulatory burdens and the impact of
our decisonsfor dl parties, including smal entities.

348. While incumbent LECs in many jurisdictions currently do not charge payphone
cdlersfor "411" cdls made from their own payphones, the LECs charge independent PSPsfor directory
assstance cdls made from ther phones. The PSPs are not aways alowed by the state to pass those
charges on to cdlers, which can pose particular burdens for them. In this Order we conclude that, to
ensurefar compensationfor 411" and other directory ass stance cals from payphones, a PSP ispermitted
to charge a market-based rate for the service, dthough the PSP may dedline to charge for this service if
it chooses. In addition, we conclude that if the incumbent LEC imposes a fee on independent payphone
providersfor 411" calls, then the LEC mustimputethe same feeto itsown payphonesfor this service.19%
We bdlieve our action will facilitete the development of competition.

349. Thedirect billing arangement between IXCsand intraLATA carriers and PSPs
adopted inthis Order places the burden of billing and collecting information onthe partieswho benefit the
most fromcals from payphones. carriersand PSPs. Carriersmust send to each PSP astatement indicating
the number of toll-free and access code calls received from that PSP's payphones. The carrier-payor has
the option of udng clearinghouses, smilar to those that exist for access code call compensation, or to

1019 See para. 100, above.
1020 See paras. 112-113, above.
1021 See para. 62, above.
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contract out the direct-billing arrangement associated with the payment of compensation.'? We expect
our action will foster opportunities for amdl entities to gain access to such information without requiring
investigation or discovery proceedings.

350. Interimcompensationmechanism Weconsdered various proposalsregarding the
feagbility of implementing an interim compensation mechanism before find rules go into effect. Because
IXCsand intraL ATA carriersare not required totrack individua cals until October 1, 1997, we conclude
that PSPs should be paid monthly compensation on a flat monthly rate. We expect that the flat rate
obligation will be of adminigrative convenience for dl parties involved, including smal businesses

RECLASS FICATION OF LEC-OWNED PAYPHONES

351. Summay of Projected Reporting, Recordkeeping and Other Compliance
Requirements. Section 276(b)(1)(B) directs the Commission to "discontinue the intrastate and interstate
carrier accesscharge payphone serviced ementsand payments... and dl intrastate and interstate payphone
subsidies from basic exchange and exchange access revenues, in favor of a [per-cal] compensation
plan."%2® Currently, incumbent L EC payphones, classified aspart of the network, recover their costsfrom
Carrier Common Line (CCL) charges assessed on those carriers that connect with the incumbent LEC.
This Order requiresincumbent L ECsto (1) dassify their payphonesasdetariffed and deregul ated CPE; %%
(2) provide to PSPs nondiscriminatory access to unbundled centra office coin transmission services and
certain other servicesthe LECs provide to their own payphones, and must file tariffs for central officecoin
services and those incumbent LECs that are not subject to price cap regulationmust submit cost support
for their central office coin sarvice%® (3) transfer their payphone assets to unregulated accounts or
dfiliatesat the market value of the "payphone going concern,” by April 15, 1997, and obtain independent
appraisal of the fair market vaue to submit to the Common Carrier Bureauwithin 180 days of the effective
date of this Order;1%%¢ and (4) reduce their interstate CCL charges by an amount equal to the interstate
dlocation of payphone costs currently recovered through those charges, and file revised CCL tariffs
reflecting the changed rate structures.1®” Compliance with these requirements may necessitate the use of
engineering, technical, operationd, accounting, billing, and legd skills.

352. Some of the smdler incumbent LECs may find difficult the adminidrative burdens
of reclassifying payphones as CPE, transferring payphone assets to unregulated accounts, and filing new
tariffs. Therefore, if arequesting carrier, which may beasmall entity, seeks accessto anincumbent LEC's
unbundled dements, the requesting carrier is required to compensate the incumbent LEC for any costs
incurred to provide such access.

353.  Steps Takento Minimize Significant Economic Impact on Smdl Entitiesand Sl
Incumbent LECs, and Alterndtives Considered. The deregulation of LEC payphones is essentid to

1022° See para. 110, above.
1023 47 U.S.C. § 276(b)(1)(B).
1024 See para. 142, above.
1025 See paras. 146-148, above.
1026 See paras. 161-169, above.
1027 See paras. 179-185, above.
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promoting competition in the payphone indudry. We rgect saverd dternatives in making this
determination, induding proposal's suggesting that the Commission (1) should allowsmaler L ECsto choose
whether or not toderegul atetheir zpayphones 1028 and (2) should impose a structural separati on requirement
for incumbent LEEC payphones.’%® The establishment of minimum nationd reguirementsfor discontinuation
of payphone subsidies from basic exchange and exchange access revenues should facilitete negotiations
and reduce regulatory burdens and uncertainty for dl parties, including small entities and small incumbent
LECs. Nationa requirements may aso dlow new entrants, including smal entities, to take advantage of
economies of scale.

354. By requiring the incumbent L ECsto offer individua centra office coin transmisson
services to PSPs on a nondiscriminatory, public, tariffed offering, new entrants, which may include small
entities, should have access to the same technologies and economies of scale and scopethat are avallable
to incumbent LECs. Thiswill permit competitive payphone providers, some of whom are smdl business
entities, to offer payphone services usng ether ingrument implemented "smart payphones® or "dumb”
payphonesthat utilize centra office coin services. We rgject the proposal suggesting that the Commission
require incumbent LECs to provide on a nondiscriminatory basis dl the services that they provideto therr
own payphone operations or require incumbent LECs to perform joint marketing of the payphone
operations of other providers.®°  Ingtead, we require only that the incumbent LEC offer the following
services on anondiscriminatory basisif it provides such servicesto its own payphone operations. fraud
protection, specid numbering assgnments, and ingdlation and maintenance of basic payphone services.
Reection of this dternative will dlow smdl incumbent LECs to distinguish certain services from services
offered by other payphone providers. Our actions in this area could decrease entry barriers for small
busi nessentitiesand provide reasonable opportunitiesfor al payphone serviceprovidersto provideservice.

ABILITY OF PAYPHONE SERVICE PROVIDERSTO NEGOTIATE WITH LOCATION
PROVIDERS ON THE PRESUBSCRIBED INTRALATA CARRIER

355. Summary of Projected Reporting. Recordkeeping and Other Compliance
Requirements. Section 276(b)(1)(E) directsthe Commissionto "providefor al payphoneserviceproviders
to have the right to negotiate withthe location provider on the location provider's sdlecting and contracting
with, and subject to the terms of any agreement with the location provider, to select and contract with, the
cariers that carry intraLATA calls from their payphones®! This Order grantsto al payphone service
providers, including incumbent LECs, the right to negotiate with location providers concerning the
intraL ATA carriers presubscribed to their payphones.’®*? Wea so preempt any stateregul ationsmandating
the routing of intraL ATA calsto the incumbent LEC.1%2 Compliance with these requirements should not
necessitate the use of additiona skills, snce such kills are aready used in negotiations concerning the
interLATA carriers presubscribed to payphones.

1028 Seepara. __, above.
1029 See para. 145, above.
1030 See para. 148, above.
1031 47 U.S.C. § 276(b)(1)(E).
1032 See para. 220 above.
1033 See para. 222 above.
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356. Allowing dl payphone service providers to negotiate with location providers
concerning the intraLATA carriers presubscribed to ther payphones could have a positive economic
impact on payphone providers who are amdl business entities by dlowing them flexibility to create
favorable contract terms. Small incumbent LECs may suffer some negative economic impact because
intraLATA callswill no longer be routinely routed to them.

357. Steps Taken to Minimize Sgnificant Economic Impact on Smal Entities and Smdll
Incumbent LECs, and Alternatives Considered. State regulations that requirerouting of intraLATA cdls
to the incumbent LEC are preempted by this Order, thereby creating anationd rule alowing dl payphone
service providersto negotiate with location providers concerning the intraL ATA carriers presubscribed to
their payphones. A nationa rule should facilitate negotiations and reduce regulatory burdens and
uncertainty for dl parties, including smal entitiesand smdl incumbent LECs. Our actionsin granting to al
payphone providersthe same ability to negotiate with location providersonthe selectionof the intraLATA
carrier presubscribed to the payphone will facilitate the development of competition.

REQUIRING LECSTO PROVIDE DIALING PARITY FOR PAYPHONES

358. Summary of Projected Reporting. Recordkeeping, and Other Compliance
Reguirements. The Order concludes that the diaing parity requirements of Section 251(b)(3) should
extend to dl payphone location providers and that the interLATA carrier unblocking requirements
established inTOCSIA should be extended to dl local and long-distance cals.!®* The Order requiresthat
the technica and timing requirements established pursuant to Section251(b)(3) and Section271(c)(2)(B)
should apply equaly to payphones.’®® Compliance with these requirements may require the use of
engineering, technical, and operationd skills.

359. Requiring the LECsto extend diding parity to payphone location providers may
burden some small LECs.

360. Steps Takento Minimize Sgnificant Economic Impact on Smdl Entitiesand Sml
Incumbent LECs, and Alterndtives Considered. While this requirement may burden some smal LECs,
such burdens are far outweighed by the benefits gained from competition among local exchange and long
distance carriers, many of whom are small business entities. We rgject severd adternativesin making this
determination, induding (1) aproposal suggesting that the states be givendiscretionto determine whenand
how dialing parity for intraLATA cals should be applied to payphones; (2) a proposa requiring LECsto
providediding parity for payphones prior to dl other phones; and (3) not atering the existing anti-blocking
rules under TOCSIA. Reection of these dternatives helps to ensure that smal LECs will not be
unnecessarily burdened. Furthermore, establishing anationd rule should facilitate negotiations and reduce
regulatory burdens and uncertainty for al parties, including smal entities and smdl incumbent LECs.

E. Commisson's Outreach Efforts to Learn of and Respond to the Views of Small
Entities Pursuant to 5 U.S.C. § 609

361. Our gtaff has conducted severd ex parte medtings withnumerous outside parties
and their counsd, severd of whom may qudify as smal business entities, during the pendency of this
rulemaking to identify and discuss various aspects of the implementationof Section 276. For example, we
have received ex parte suggestions and comments from the American Public Communications Council, a
tradeassociationthat representsindependent payphone providers, many of whomaqudify as amdl busness

1034 See paras. 249, 251 above.
1035 See para. 250 above.
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entities. We have attempted, to the furthest possible extent, to takeinto account as many of these concerns
as possible in promulgating the rules contained in this Order.

F. Report to Congress

362. The Commission shdl send a copy of this FRFA, dong with this Order, in areport
to Congress pursuant to the Smdl Business Regulatory Enforcement Fairness Act of 1996, 5 U.S.C. 8
801(a)(1)(A). A copy of this FRFA will dso be published in the Federal Register.

V. CONCLUSION

363. Inthis Report and Order, we have established procedures that will ensure that
dl payphone service providers are farly compensated for every completed intrastate, interstate and
international call, except for those cals excepted by statute, and we adopt interim compensation until the
new compensation procedures are effective. We have aso established procedures that ensure that all
subsidies from basic exchange and exchange access revenues are removed smultaneous with the LECS
receipt of compensation for cdls from LEC payphones. We require the BOCs to comply with certain
nonstructura safeguardsfor their provision of payphone service, and dlow themto negotiate withlocation
providers for selecting and contracting with the carriers that provide interL ata service from their phones.
We set forthherein guiddinesfor public interest payphones, and establishguiddinesfor statesto useintheir
proceedings for funding of such payphones.

VI. ORDERING CLAUSES

364. Accordingly, pursuant to authority containedinSections 1, 4, 201-205, 215, 218,
219, 220, 226, and 276 of the Communications Act of 1934, asamended, 47 U.S.C. 88 151, 154, 201-
205, 215, 218, 219, 220, 226, and 276, IT IS ORDERED that the palicies, rules, and requirements set
forth herein ARE ADOPTED.

365. IT ISFURTHER ORDERED, that 47 C.F.R. Part 64, Subpart G and Subpart M
ARE AMENDED as st forthin Appendix D, effective (30) days after publication of the text thereof inthe
Federal Regidter.

366. 1T ISFURTHER ORDERED, that 47 C.F.R. Part 64, Subpart M ISAMENDED
as st forth in Appendix E, effective one year after publication of the text thereof in the Federd Register.

367. IT ISFURTHER ORDERED, that 47 C.F.R. Part 68, Subpart A ISAMENDED
as st forth in Appendix E, effective April 15, 1997.

368. IT ISFURTHER ORDERED, that local exchangecarrierss SHALL RECLASSIFY
their payphone assets and related expenses to nonregulated status on April 15, 1997.

369. ITISFURTHER ORDERED, that carriersrequiredtofileacost alocationmanua
pursuant to 47 C.F.R. Section 64.903 or by Commission order SHALL FILE revisonsto their manuds
implementing the reclassification required herein no later than February 14, 1997.

370. IT IS FURTHER ORDERED, that loca exchange carriers SHALL FILE tariff
revisions required by paras. 180 to 187 herein on January 15, 1997, to be effective April 15, 1997.
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371. ITISFURTHER ORDERED, the Bdl Operating Companies ARE GRANTED
waiversof the time requirements of the Computer 11 and the Computer 111 network disclosurerequirements
inorder to provide basic network payphone services by April 15, 1997. Pursuant to thiswaiver, network
disclosure natification for these basic network payphone services must be filed no later than January 15,
1997.

372. ITISFURTHER ORDERED, that the Bell Operating CompaniesSHALL FILE
CEl plansfor the provison of payphone service not later than 90 days following publicationof a summary
of this Report and Order in the Federd Regidter.

373. IT IS FURTHER ORDERED, that the waivers of Section 64.1301 of the
Commission's Rules granted to AT& T and Sprint in the proceedings referenced inpara. 119 above ARE
REVOKED, dfective 30 days after publication of a summary of this Report and Order in the Federal
Regider.

374. ITISFURTHERORDERED, that the proceedings initiated by our Memorandum
Opinion and Order on Further Reconsideration and Second Further Notice of Proposed Rulemaking in
CC Docket 91-35, Policies and Rules Concerning Operator Service Access and Pay Telephone
Compensation, 10 FCC Rcd 11457 (1995), ARE TERMINATED.

375. IT IS FURTHER ORDERED, that the July 18, 1988 Petition of the Public
Teephone Council for a declaratory ruling that BOC Payphones should be treated as CPE IS
DISMISSED ASMOOQOT.

376. IT IS FURTHER ORDERED, that the August 7, 1995 Petition of Oncor
Communications, Inc. Requesting Compensation for Competitive Payphone Premises Owners and
Presubscribed Operator Services Providers |S DENIED.

377. IT ISFURTHER ORDERED, that the proceedings entitled Amendment of Section
69.2(m) and (ee) of the Commission's Rulesto Include Independent Public Payphones Within the "Public
Teephone' ExemptionfromEnd User Common Line Access Charges, RM 8723, ARE TERMINATED.

378. IT IS FURTHER ORDERED, that the December 28, 1989 Petition of the
Cadlifornia Payphone Associaion IS DISMISSED AS MOQT.

379. ITISFURTHER ORDERED, that the provisons set forth in Section 1.4 of the
Commission's rules establishing the date of public notice for this Report and Order ARE WAIVED, and
petitions for reconsderation SHALL BE FILED within 30 days of release of this document, and
oppositions to the petitions mugt be filed within seven (7) days after the date for filing the petitions for
recondderation. For purposes of this proceeding, Section 1.106(h) of the Commission's Rules IS
WAIVED, and the Commission will not accept replies to oppositions.

FEDERAL COMMUNICATIONS COMMISSION

William F. Caton
Acting Secretary
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APPENDIX A

TEXT OF SECTION 276

PROVISION OF PAYPHONE SERVICE

(8) NONDISCRIMINATION SAFEGUARDS. -- After theeffectivedate of therulesprescribed
pursuant to subsection (b), any Bell operating company that provides payphone service--

(2) shdl not subsidizeitspayphone servicedirectly or indirectly fromitstelephone exchange
service operations or its exchange access operations; and

(2) shdl not prefer or discriminate in favor of its payphone service.
(b) REGULATIONS. --

(1) CONTENTS OF REGULATIONS. -- In order to promote competition among
payphone service providersand promote the widespread deployment of payphone services to the benefit
of the genera public, within 9 months after the date of enactment of the Telecommunications Act of 1996,
the Commissonghd| take dl actions necessary (indudingany recons deration) to prescribe regulations that

(A) edablish a per cal compensation plan to ensure that al payphone service
providers are farly compensated for each and every completed intrastate and interstate cal usng ther
payphone, except that emergency cdls and telecommunications relay service cdls for hearing disabled
individuas shdl not be subject to such compensation;

(B) discontinuetheintrastateand interstate carrier accesscharge payphoneservice
elements and payments in effect on such date of enactment, and al intrastate and interstate payphone
subs diesfrombasi ¢ exchange and exchange access revenues, infavor of acompensation plan as specificed

in subparagraph (A);

(C) prescribe a st of nongtructura safeguards for Bell operating company
payphone serviceto implement the provisonsof paragraphs (1) and (2) of subsection(a), whichsafeguards
ghdl, at aminimum, indudethe nonstructura safeguardsequal to thoseadopted inthe Computer Inquiry-I11
(CC Docket No. 90-623) proceeding;

(D) provide for Bell operating company payphone service providers to have the
same right that independent payphone providers have to negotiate withthel ocationprovider onthe location
provider's selecting and contracting with, and, subject to the terms of any agreement with the location
provider, to select and contract with, the carriers that carry interLATA calls fromther payphones, unless
the Commission determines in the rulemaking pursuant to this sectionthat it is not inthe public interest; and

(E) provide for dl payphone service providers to have the right to negotiate with
the location provider onthe location provider's selecting and contracting with, and, subject to the terms of
any agreement with the location provider, to select and contract with, the carriersthat carry intralATA
cdlsfrom therr payphones.
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(2) PUBLIC INTEREST TELEPHONES.--- In the rulemaking conducted pursuant to
paragraph (1), the Commission shal determine whether public interest payphones, which are provided in
the interest of public hedth, safety, and welfare, in locations where there would otherwise not be a
payphone, should be maintained, and if so, ensurethat such public interest payphones are supported farly
and equitably.

(3) EXISTING CONTRACTS.-- Nothinginthissection shadl affect eny existing contracts
betweenlocation providersand payphone service providers or interLATA or intraLATA carriersthat are
in force and effect as of the date of enactment of the Telecommunications Act of 1996.

(c) STATE PREEMPTION.-- Tothe extent that any State requirements areinconsistent with the
Commission's regulations, the Commisson's regulations on such matters shdl preempt such State
requirements.

(d) DEFINITION.-- Asused in this section, the term " payphone service" means the provision of
public or semi-public pay telephones, the provison of inmate telgphone service in correctiona inditutions,
and any ancillary services.
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APPENDIX B
PARTIESFILING COMMENTS

American Association of Airport Executives ("AAAE")
ACTEL, Inc. ("ACTEL")

Admird's Club

AHA TdePLAN

Aid Asociation for Lutherans

Air Touch Paging (“Air Touch")

Airports Council Internationa - North America ("ACI-NA")
American Hotd & Mote Association ("AHMA™)
Ameritech

Anchorage Tdephone Utility ("Anchorage Teephone”)
American Public Communications Council ("APCC")

Arch Communications Group, Inc. ("Arch")

AT&T Corp. ("AT&T")

Bl Atlantic

Bdl South Corporation ("Bel South™)

Robert M. Brill, Esquire ("Brill™)

Cable and Wirdless, Inc. ("Cable & Wirdess")

Cdifornia Association of Long Distance Telephone Companies ("CALTEL")
Cdifornia Payphone Association ("CPA™)

People of the State of California and the Public Utilities Commission of the State of
Cdifornia ("CdiforniaPUC")

Cdl West Communications, Inc. ("Cdl West")

Clevdand Clinic Foundation (“Clevdand Clinic")
Communications Centrd, Inc. ("Communications Central")
Competitive Telecommunications Asociaion ("CompTd™)
ConQuest Long Distance Corp. ("ConQuest")

Dalas/Fort Worth Internationa Airport ("DFW")

Excd Telecommunications, Inc. ("Excd™)

Florida Public Service Commisson ("Florida PSC")

Florida Public Tdecommunications Association, Inc. ("FPTA")
Hying JInc. ("Hying J")

Frontier Corporation ("Frontier")

Georgia Public Communications Association ("GPCA™)
Greyhound Lines, Inc. ("Greyhound")

GTE Service Corporaion ("GTE")

GVNW Inc/Management ("GVNW")

Idaho Public Utilities Commission ("ldaho PUC")

Illinois Public Tdecommunications Associaion ("IPTA™)
Independent Technologies, Inc. (“Independent Technologies®)
Indiana Utility Regulatory Commission (“Indiana URC")
Inmate Caling Services Providers Cadlition ("Inmate")
Intdlical Companies ("Intdlical")

International Telecard Association ("ITA")

InVidon Tdecom, Inc. ("InVison")

lowa Utilities Board

City of Kansas City, Missouri ("Kansas City")
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Kampgrounds Of America, Inc. ("KOA")

Lubbock County Sheriff's Office ("Lubbock County Sheriff'")

State of Maine Public Utilities Commission, State of New Hampshire Public Utilities
Commission, State of New Mexico State Corporation Commission, State of Vermont
Public Service Board and Department of Public Service ("Maine PUC")
MCI Tdecommunications Corporation ("MCI")

Michigan Pay Telephone Association ("MPTA™)

Midwest Independent Coin Payphone Association ("MICPA™)
National Association of RV Parks and Campgrounds ("ARVC")
Nationa Exchange Carrier Associetion, Inc. ("NECA")

NATSO, Inc. ("NATSO")

New Jersey Payphone Association ("NJPA™)

New Jersey Divison of the Ratepayer Advocate ("New Jersey DRA™)
New York City Depatment of Information Technology and Telecommunications ("New
York City")

New Y ork State Department of Public Service ("New York DPS")
Nationd Telephone Cooperative Association ("NTCA™)

Public Utilities Commission of Ohio ("Ohio PUC")

Oklahoma Corporation Commission (“Oklahoma CC)

Oncor Communications, Inc. ("Oncor")

One Cal Communications, Inc. d/b/aOpticom ("One Cal™)

Paging Network, Inc. ("PageNet")

Persona Communications Industry Association ("PCIA")
Pennsylvania Public Utility Commisson ("PennsylvaniaPUC")

Peoples Telephone Company, Inc. ("Peoples’)

Promus Hotel Corporation ("Promus’)

Puerto Rico Telephone Company ("Puerto Rico Telephone”)

RBOC Payphone Codition ("RBOC")

Scherers Communications Group, Inc. ("Scherers’)

SDN Users Association, Inc. ("SDN Users')

South Carolina Public Communications Association ("SCPCA™)
Southwestern Bell Telephone Company ("SW Bel™)

Sprint Corporation ("Sprint")

Tarrant County, Texas ("Tarrant County™)

Tdecommunications Resdlers Association ("TRA™)

Teeport Communications Group Inc. ("Teleport™)

Public Utility Commisson of Texas (“Texas PUC")

Truckstops of America

United States Telephone Associaion ("USTA")

US Satdlite Corp. ("US Satellite”)

USWEST, Inc. ("USWEST")

Virginia State Corporation Commisson (“VirginiaSCC")

Wisconsin Public Communications Association ("WPCA™)
WorldCom, Inc. d/b/aLDDS WorldCom (“WorldCom™)

Yuma County Airport Authority, Inc. ("Yuma County Airport")
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APPENDIX C
PARTIESFILING REPLY COMMENTS

Air Touch Paging ("Air Touch")

American Express Tdecommunications, Inc. ("American Express’)
Ameritech

American Public Communications Council ("APCC")

Arch Communications Group, Inc. ("Arch")

AT&T Corp. ("AT&T")

Bdl Atlantic

Bdl South Corporation ("Bel South™)

Robert M. Brill, Esquire ("Brill™)

Cdifornia Payphone Association ("CPA™)

People of the State of California and the Public Utilities Commission of the State of
Cdifornia ("CdiforniaPUC")

Communications Centrd, Inc. ("Communications Central™)
Competitive Telecommunications Asociaion ("CompTd™)
Frontier Corporation ("Frontier")

Gateway Technologies, Inc. ("Gateway™)

Georgia Public Communications Association ("GPCA™)
GTE Service Corporaion ("GTE")

Indiana Utility Regulatory Commission (“Indiana URC")
Inmate Caling Services Providers Cadition ("Inmate")
Intdlical Companies ("Intdlical™)

Internationa Telecard Association ("ITA")

MCI Teecommunications Corporation (“MCI")

Medeco

Metropolitan Washington Airports Authority (“Metropolitan Washington™)
Michigan Pay Telephone Association ("MPTA™)

Missouri Public Service Commisson ("Missouri PSC")
MobileMedia Communications, Inc. (“MobileMedia’)
Montana Public Service Commission ("Montana PSC")
Nationa Exchange Carrier Association, Inc. ("NECA™)
Nationd Telephone Cooperative Association ("NTCA™)
Public Utilities Commission of Ohio ("Ohio PUC")

One Cal Communications, Inc. d/b/aOpticom ("One Cal")
Organization for the Promotion and Advancement of Smal Telecommunicetions
Companies ("OPASTCO")

Pecific Teless Group ("PacTd")

Personal Communications Industry Association ("PCIA")
Peoples Telephone Company, Inc. ("Peoples’)

Puerto Rico Telephone Company ("Puerto Rico Telephone”)
RBOC Payphone Codition ("RBOC")

San Diego Payphone Owners Associaion ("SDPOA™)
Southwestern Bell Telephone Company ("SW Bel™)

Sprint Corporation ("Sprint")

Tddeasng Enterprises, Inc. ("Tedeasng”)
Tdecommunications Resdlers Association ("TRA™)
Tennessee Regulatory Authority
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United States Telephone Association ("USTA™)
USWEST, Inc. ("USWEST")

Voice Telephone Company ("Voice")

Wisconsin Public Communications Asociation ("WPCA™)
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APPENDIX D

RULESAMENDED (IMMEDIATE)
Part 64 of Title 47 of the Code of Federd Regulations is amended as follows.
1. Theauthority citation for Part 64 is revised to read asfollows:
AUTHORITY: Sec. 4, 48 Stat. 1066, as amended: 47 U.S.C. 154, unless otherwise noted.
Interpret or apply secs. 201, 218, 226, 228, 276, 48 Stat. 1070, asamended; 47 U.S.C. 201, 218,
226, 228, 276 unless other wise noted.
2. The heading of Subpart M of Part 64 is revised to read as follows:
Subpart M -- Payphone Compensation
3. Thefirst sentence of Section 64.1301(a) isrevised to read asfollows:

(a) Eachpayphone sarvice provider digible to receive compensation shal be paid $45.85 per payphone
per month for originating access code and toll-free cdls.

4. Section 64.1301(b) isrevised to read asfollows:

(b) This compensation shdl be paid by interexchange carriers (IXCs) that earn annud toll revenuesin
excess of $100 million, as reported inthe FCC gaff report entitled "Long Distance Market Shares.” Each
individua 1XC's compensation obligation shal be set in accordance withitsrdaive share of toll revenues
among IXCsrequired to pay compensation. For example, if tota toll revenues of 1XCs required to pay
compensationis $50 hillion, and one of these IXCs had $5 hillion of total toll revenues, the IXC must pay
$4.585 per payphone per month.

5. Section 64.1330 is added to read asfollows:
64.1330 State Reviewof Payphone Entry and Exit Regulations and Public I nterest Payphones.

@ Each state must review and remove any of its regulations applicable to payphones and payphone
service providers that impose market entry or exit requirements.

(b) Each state must ensure that access to diatone, emergency calls, and telecommunications relay
sarvice cdls for the hearing disabled is available from dl payphones at no charge to the cdler.

(© Eachstate mudt review itsrulesand policiesto determine whether it has provided for public interest
payphones cong stent with applicable Commissonguideines, evauate whether it needs to take measures
to ensure that such payphones will continue to exist in light of the Commision's implementationof Section
276 of the Communications Act, and administer and fund such programs so that such payphones are
supported fairly and equitably. This review must be completed by September 20, 1998.

6. Section 64.1340 is added to read asfollows:

64.1340 Right to Negotiate
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Unless prohibited by Commission order, payphone service providers have the right to negotiate
withthe locationprovider onthe location provider's selecting and contracting with, and, subjecttotheterms
of any agreement with the location provider, to select and contract with, the carriersthat carry interLATA
and intraLATA cdls from their payphones.

7. Section 64.703(b) is revised by removing the "and" at the end of subsection (2); by renumbering
subsection (3) as (4); and adding a new subsection (3) asfollows:

(3) Inthe case of apay telephone, the loca coin rate for the pay telephone location; and
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APPENDIX E
RULESAMENDED (DEFERRED)
Part 64 of Title 47 of the Code of Federd Regulations is amended as follows.
1. Theauthority citation for Part 64 continues to read as follows:

AUTHORITY: Sec. 4, 48 Stat. 1066, as amended: 47 U.S.C. 154, unless otherwise noted.
Interpret or apply secs. 201, 218, 226, 228, 276, 48 Stat. 1070, as amended; 47 U.S.C. 201, 218,
226, 228, 276 unless otherwise noted

2. Section 64.1301 is deleted.
3. Section 64.1300 is added to read asfollows:
64.1300 Payphone Compensation Obligation.

(8) Except as provided herein, every carrier to whom a completed cal from a payphone is routed shdll
compensate the payphone service provider for the call at arate agreed upon by the parties by contract.

(b) The compensation obligation set forth herein shal not apply to cdls to emergency numbers, calls by
hearing disabled persons to ateecommunications relay service or locd cdls for which the caler hasmade
the required coin deposit.

(©) In the absence of an agreement as required by subsection (a) herein, the carrier is obligated to
compensate the payphone service provider shdl do so at a per-cdl rate equa to itslocal coin rate at the

payphone in question.

(d) For theinitial one-year period during which carriersare required to pay per-call compensation, in
the absence of an agreement as required by subsection (a) herein, the carrier is obligated to compensate
the payphone service provider at aper-cdl rate of $.35 per cal. After thisinitia one-year period of per-
cdl compensation, subsection (c) herein will apply.

4. Section 64.1310 is added to read asfollows:

64.1310 Payphone Compensation Payment Procedures.

(@ Itistheresponghility of each carrier to whom a compensable cal from a payphoneis routed to track,
or arrange for the tracking of, each such cal sothat it may accurately compute the compensationrequired
by Section 64.1300(a).

(b) Carriers and payphone service providers shdl establish arrangements for the billing and collection of
compensation for cals subject to Section 64.1300(a).

(¢) Local Exchange Carriers must provide to carriers required to pay compensation pursuant to Section
64.1300(a) a lig of payphone numbers in thar service areas. Thelis must be provided on a quarterly
basis. Locd Exchange Cariers must verify disouted numbers in a timely manner, and must maintain
verification datafor 18 months after close of the compensation period.
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(d) Local Exchange Carriers must respond to dl carrier requests for payphone number verification in
connection with the compensation requirements herein, even if such verification is a negetive response.

(e) A payphoneserviceprovider that seeks compensation for payphonesthat are not included on the Local
Exchange Carrier'slig stisfiesits obligationto providedterndative reasonable verificationto apayor carrier
if it providesto thet carrier:

(1) A notarized affidavit attesting that each of the payphones for which the payphone service
provider seeks compensation is a payphone that was in working order as of the last day of the
compensation period; and

(2) Corroborating evidence that each such payphone is owned by the payphone service provider
seeking compensation and was in working order on the last day of the compensation period.
Corroborating evidence shdl indude, at a minimum, the telephone bill for the last month of the hilling
quarter indicating use of aline screening service.

5. Section 64.1320 is added to read asfollows:

64.1320 Payphone Compensation Verification and Reports.

(8 Carrierssubject to payment of compensation pursuant to Section 64.1300(a) shall conduct an annua
verification of cals routed to them that are subject to such compensation and file areport with the Chief,

Common Carrier Bureau within 90 days of the end of the calendar year, provided, however, that such
verification and report shal not be required for calls received after December 31, 1998.

(b) The annud verification required in this section shdl list the total amount of compensation paid to
payphone service providersfor intrastate, interstate and internationa calls, the number of compensable cdls
received by the carrier and the number of payees.

6. The authority citation for Part 68 continues to read as follows:.

Authority: Secs. 1, 4, 5, 201-5, 215, 218, 226, 227, 303, 313, 314, 403, 404, 410, 602 of the
Communications Act of 1934, as amended, 47 U.S.C. 151, 154, 155, 201-5, 208, 215, 218, 226,
227, 303, 313, 314, 403, 404, 410, 602.

7. Section 68.2(a)(1) is amended to read:

Of dl termina equipment to the public switched telephone network, for use in conjunction with al
services other than party line service;

8. Section 68.3, the definition of "coin-implemented telephone” is deleted.

9. Section 68.3, is amended to add the definition of "instrument implemented telephone” to reed:

I nstrument-implemented telephone: A telephone containing al circuitry required to execute coin
acceptance and related functions within the instrument itsalf and not requiring coin service signding from
the centrd office.

10. Section 68.3 definition of "Coin Service' is deleted.

11. Section 68.3 is amended to add the definition of " Centra-office implemented telephone” to read:
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Central-office implemented telephone: A telephone executing coin acceptance requiring coin service
sgnding from the centrd office.
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APPENDIX F
INTERIM COMPENSATION OBLIGATIONS
1995 Total Toll Amount Per
Services Revenues % of Total Phone Per
Company ($in Millions) Toll Revenues Month
AT&T COMPANIES:
AT&T COMMUNICATIONS, INC. $38,069 56.69% $25.9923406
ALASCOM, INC. 325 0.48% 0.2219000
MCI TELECOMMUNICATIONS CORP. 12,924 19.25% 8.8241091
SPRINT COMMUNICATIONS CO. 7,277 10.84% 49685115
LDDS WORLDCOM 3,640 5.42% 2.4852799
FRONTIER COMPANIES:
ALLNET COMM. SVCS. dba 827 1.23% 0.5646501
FRONTIER COMM. SVCS.
FRONTIER COMMUNICATIONS 309 0.46% 0.2109757
INT'L, INC.
FRONTIER COMM. OF THE 133 0.20% 0.0908083
NORTH CENTRAL REGION
FRONTIER COMMUNICATIONS 127 0.19% 0.0867117
OF THE WEST, INC.
CABLE & WIRELESS 700 1.04% 0.4779384
COMMUNICATIONS, INC.
LCI INTERNATIONAL TELECOM 671 1.00% 0.4581381
CORP.
EXCEL TELECOMMUNICATIONS, INC. 363 0.54% 0.2478452
TELCO COMMUNICATIONS GROUP, 215 0.32% 0.1467954
INC.
MIDCOM COMMUNICATIONS, INC. 204 0.30% 0.1392849
TEL-SAVE, INC. 9/ 180 0.27% 0.1228985
U.S. LONG DISTANCE, INC. 155 0.23% 0.1058292
VARTEC TELECOM, INC. 125 0.19% 0.0853461
Continued from the previous page
1995 Total Toll Amount Per
Services Revenues % of Total Phone Per
Company ($in Millions) Toll Revenues Month
GENERAL COMMUNICATION, INC. 120 0.18% 0.0819323
BUSINESS TELECOM, INC. 115 0.17% 0.0785185
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ONCOR COMMUNICATIONS, INC. 111 0.17% 0.0757874
THE FURST GROUP, INC. 109 0.16% 0.0744218
AMERICAN NETWORK EXCHANGE, 101 0.15% 0.0689597
INC.
TOTAL 67,153 100.00% 4585
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September 20, 1996

Separ ate Statement of

Commissioner Rachelle B. Chong

Re: In the Matter of Implementation of the Pay Telephone Reclassification and
Compensation Provisions of the Telecommunications Act of 1996, CC Docket No. 96-
128; Policies and Rules Concerning Operator Service Access and Pay Telephone
Compensation, CC Docket No. 91-35.

In the Telecommunications Act of 1996,'°*¢ Congress mandated twin goas for arestructuring
of our nation's payphone industry. Congress directed the Commission to establish rules that “promote
competition among payphone service providers and promote the widespread deployment of payphone
sarvicesto the generd public.% In this order, we effectuate Congress intent by putting in place a
new market-oriented scheme governing payphones. Thus, competition now becomes the new coin of
the redm for the payphone industry.

| write separately to show my strong support for the new policies we unanimoudy adopt today.
In my view, these innovative policies will strip away outmoded regulations, unleash competitive forces
upon al segments of the payphone industry, and put in place a mechanism to preserve the continuing
availability of payphones that serve the public interest.

The payphone indudtry is onein which competition with its attendant consumer benefits can
eadly thrive. However, our current payphone regulations were not crafted in away that promoted
regulatory parity between the market players or put a high premium on consumer protection. Under the
gtatutory and regulatory framework that wasin place prior to the 1996 Act, payphone providers were
subject to different regulations whaose application mainly depended upon whether an entity providing
payphone service was aloca exchange company or an independent payphone provider. For example,
loca exchange companies traditionaly had the ability to subsidize their payphone operations with
telephone service revenues and were restricted from choosing long distance providers on their
payphones. In contrast, independent payphone providers had to support their operations mainly from
revenues recelved at payphone stations and through commission arrangements with operator service
providers. Thisdisparate treatment created certain incentives and distortions in the market that, during
the past decade, resulted in supracomptitive rates at certain payphones and in consumer confusion.
Astherest of the tdlecommunications industry moves swiftly into a new pro-competitive, deregulatory
era, our payphone regulations cried out for revison.

In this order, we dismantle the exigting regulatory system by putting in place rules that in
essence will establish a new competitive payphone industry. These rules are designed to remove
exigting subsidies, provide for nondiscriminatory access to bottleneck facilities, ensure fair
compensation for dl cdls originated on payphones, and alow al competitors equa opportunity to
compete for essentia aspects of the payphone business.

1036 Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56 to be codified at 47
U.S.C. 8§ 151 et. seq. (1996 Act).

w7 47 U.S.C. § 276(b)(1).
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At the heart of our new policiesisthat we have agreed that the best way to ensure fair
compensation for payphone service isto let the market set the price for individua payphone cdls. In
this order, we establish a two-stage process as atransition to market-based rates. During stage one, or
during the first year after this order becomes effective, local exchange companies are required to
terminate subsidies for their payphones and are not be eigible to receive compensation for non-coin
cals made on their payphones until such subsidies are terminated. Independent payphone providers,
however, will begin to recelve compensation for access code cals and subscriber 800 cals on aflat-
rate basis. Inaddition, during thisfirst stage, the states may continue to set the local coin rate but may
move to market-based local coin rates at any time during this one-year period. The States are asked to
conduct an examination of payphone regulations to review and remove any regulations that affect
competition.

In stage two, which will commence one year after this order becomes effective, carriersto
whom payphone calls are routed must have in place a per-cal tracking capability and are required to
remit per-cal compensation to payphone providers, including local exchange carriers. In this stage, the
market will set therate for loca coin calls and we establish a $.35 default compensation rate that
interexchange carriers will pay to payphone providers for each compensable call. After the concluson
of the second stage, the market-based local coin rate at these payphones will be the default
compensation rate for al compensable cdls in the absence of an agreement between the payphone
provider and the carrier-payor. Thus, in two years, with certain limited exceptions, we can look
forward with confidence to competition -- rather than regulation -- determining caling and
compensation rates in the payphone industry.

We ds0 retain the discretion to review the deregulation of local coin rates nationwide and
determine whether marketplace disfunctionsin certain locationa monopoly areas -- such as airports or
train gations -- exist and should be addressed. If a problem arises, we will stand ready to step in and
resolve any problems.

In deciding to rely on market forces, however, we have aso refocused on consumers. | am
pleased that we have put in place severa safeguards to ensure their protection. We do so in light of the
fact that payphones serve an important role in alowing people to place cals when they are away from
home or the office. We requirethat al payphones must provide free access to didtone. Further, our
new rules require that payphone providers must prominently display the loca coin rate they chooseto
charge at each payphone, so that consumerswill have full information about the charges and can make
an informed choice to use the payphone.

Payphones located in isolated or remote areas aso serve as critical links to help when a person
is faced with an unexpected emergency. In circumstances where the free market may not adequately
encourage the deployment of payphones in locations that would serve public hedth, safety, and welfare
needs, we establish guiddines by which the states may maintain and fund such public interest
payphones. Under our order, states will be able to use their knowledge of local conditions to ensure
that the public has access to telecommunications by requiring the maintenance of payphones at
locations, such as dong remote stretches of arura road or on a county beach, that may not be
economicdly sdf-supporting in the free market.

Our order dso requires that every payphone provide free access to both emergency services

and to tdecommunications relay service (TRS) cdls for the hearing disabled. | believe it is appropriate
for the states to take the lead on public interest payphonesin their sates. | ook forward to their good
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work in this areathat is so fundamental to Congress second goa in Section 276 -- the "widespread
deployment of payphone services to the generd public."%%®

18 47 U.S.C. Section 276(b)(1).
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